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|| License Number 20615

|| NICOLE SABATINA,
License Number 20684.

SUPREME COURT OF ARIZONA
FIDUCIARY BOARD

IN THE MATTER OF FIDUCIARY

LICENSE: No. FID-NFC-17-0027 and

FID-NFC-17-0028

JEANINEAIN BABATINA, FINAL ORDER

and

Ca July 19; 2018, the Fiduciary Board (*Board”) filed a Notice of Formal Statement of;

| Cherges eud Right to Hearing in the sbove-ceptioned metter with the Honorable William J.'

ir O'Neil (“Judge O*Neil"). Jeannean Sabatina and Nicole Sabatina (collectively “the Sebatinac”) .

|| timely requssted a hearing and a hoaring was held beginning February 13, 2019 and concluding -

i
i

|
|| Board served Notice of Formal Statement of Charges and Right to Hearing to the Sabatines via .

of Law, end Recommendation in complaint rumbers FID-NFC-17-0027 and FID-NFC-17-0028 [
[Exhibit A], Pursuast to ACJA § 7-201(E)22), ths Board may adopt, reject or modify the |
Hoering Officer’s recommsudation in whole or in pert. The Board adopts the Hearing Officer's |

recominendation report as indicated in this Order. The Board holds the authority to proceed with

JURISDICTION
Pursuant to Arizona Code of Tudicial Administretion (*ACJA™) § 7-201 and § 7-202, the

i:%(heirappointadcmmsalon.&ugust I, 20i8. The Board has jurisdiction over this mattor as the

IJeannesm Sabaiing’s license was granted on July 9, 2009 and Micole Sabatina's licenss was |

|| Febmary 21, 2019, OuNovember 15, 2019, Judge O"Neil filed his Findings of Fact, Conclusions |

-
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ymtadon]une 1, 2012. Both licenses have beon renewed without interruption through the |
cun'ent icensure period. i
Pursuant to ACJA § 7-201(H) and ACTA § 7-202(H), the matter wes investigated, and
tlw Sabatinas were provided an opportunity to respond to tae complaint, participate in the
mvesugauon of the complaint, file an Answer to the Notice of Formal Statement of Charges, and
PROCEDURAL HISTORY

1. On October 25, 2017, a Director Initiated Complaint was filed involving the Sabatines.

2. Oa November 3, 2017, the Division sent the Sebatines a copy of the compleint ard notice
of the ACJA § 7-201(H)3)(c) requirement the Sabatinas submit a written response to the
complaint within thirty (30) days. Division records confirm delivery of the mailing on

ilovambarG, 2017.
3.  The Sabatines provided a timely written response to the complaint as required by ACTA

§7-201E0G3)0).
4 OnJune 26, 2018, pursuant to Arizons Code of Judici! Administration (“ACJA™) § 7-
201(H)(5Xe)(3), Probebls Causs Evalustor Mlke Baumstarts entored & finding probeble cense |
| exists in complaint mumbers 17-0027 ard 17-0028. |

1o 114 OnJuly 12, 2018, the Fiduoiary Board (“Bosrd") acospted the finding of the Probable |

Canse Evaluator and entered a finding grounds for formsl disciplinery action exists as to |
Allegations 1 through § pursuant to ACJA § 7-201(H)(6)e) and voted to revoke the Sabatinas® '/
licenses.
5. OnAugust 1, 2018, the Sabatines were served, via their appointed counsel, with a Notios |
'TofFormal Statement of Charges end Right to Hearing in complaint numbers 17-0027 and 17- |
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1 0028, The Sabatinas timely requested a kearing and a hearing wes keld beginning February 13,

2019 end concluding Februery 21, 2019,
. FINDINGS OF FACTS
. :! Ths Board edopts the Findings of Fact in Exhibit A cs the Findings of Fact in this metter.
° : CONCLUSIONS OF LAW |
¢ Tho Board adopts the Conclusions of Law conteined in Exhibit A as the Conclusions of |
"\ Law in this matter
) | FINAL DECISION and ORDER
Rl Having adopted the above-veferenced findings and conclusions, ti:s Board ordors the
1: lfonmm'ng disciplinary sanction in complaint numbars 17-0027 and 17-0028:
| 3) Revol Jeannean Sebatina’s livense, pursuant to ACJA § 7-201EDRAXREXE: |
| b) Revoke Nicole Sabasina’s license, pussuant to ACJA § 7-201(EDAXa)(6)XD;
14 || c) Iesus a cease and desist order enjoining the Sabatinas from representing themselves
15 to tho publio aa Hoansed fiduclerice, puruant to ACTA § T-201EN2AXEXOXE: |
i: !| DATED this_s'§ _day of November, 2019,
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EXHIBIT A



UNDER THE ARIZONA CODE OF JUDICIAL ADMINISTRATION
Fldueiary Board
BEFORE THE ASSIGNED HEARING OFFICER

IN THE MATTER OF LICENSED| FID-NFC-17-0027 & 17-0028
FIOUCLARIES: FINDINGS OF FACT,
JEANNEAN SABATINA, CONCLUSIONS OF LAW, AND
License Number 20615 RECOMMENDATION

and FILED NOVEMBER 15, 2019
NICOLX SABATINA,

License Number 20684 j

Joanneen and Nicole Sabatina, are individually referred to by their first names
and collectively referred to as “Licensees™ or “Sebatinas,” With Love Jeannean LLC
("WLJ™) is not & licensed fiduciary entity. It is & corporation formsd by Jeannsan
and owned by the Sabatines end another individual to limit their Liability. Their
fiduciary licensge buginess, geriatric care, nurcing and assorted services to wards is
run under that businsss. The Arizone Revised Staiutes Annotated are referred to as
“ARS.” The Arizona Code of Judicial Administration is referred to as “ACJA.” A
Power of Atiorney is referred to ag “POA.” Presiding Dieciplinary Judge, acting as
the hearing officer in this mattez, is referred to as “PDJ.”



PRELUDE WITH FINDINGS

This is e case of the unintended conseguences of the licensurs of fiduciaries.
These arise by the misuee of the eppearance of authority and suggeetion of power
impertsd by that licensure. These unintended consequences in this case includes the
exploitation of our most vulnarable citizens. This exploitation is effective due to the
nnpreparodness of the government, the public, and our most vulnereble citizens to
anticipate, prevent or even recognize the patterns of.intentional, methedical, and
licentious disregard for the limitations and safeguards of the law regarding that
licensure. This case exemplifies the insidious consequences that can arise from the
sase and lure of exploitation when the systems of sefeguerd defeult to trust in

- hcenswa ym are 111-eqmpped to prevent or moognize the nnsue of that hcensure -

Tmslsbecaussmmhwermghtmsslmgthegovemmentalsymmsofsafegmrdsto
do that for which they have not tieen treined to effectively question becense of the
trust impected by that licensure.

The misery of the intended conduct of the miguse of licensure are laid bara by
this record. The corruption of the lofty goals of licensure ie sought to be exorcised
by the hammering out at length the extensive menipuletion end misuse of that
authority. It is a potential for frand which remains availzble, dormant, and waiting,
It is exemplified in the abuse of the psychologist, peintsr, and teacher, Jannette



Kimbvle, who at 85 years of age was intentionally and methodically exploited upon
the anvil of that licensure,

Janette Eimble
On February 27, 2015, Janeite Kimble appointsd her “friend” Dennis Myers,

(“Dennis™) to be her POA. [Ex. 301.] He served in that capecity from that time
forward mmtil his resignation. Adult Protective Services (“APS™) opened & file on
Jenette Kimble on March 15, 2017, shortly efter she wes discharged from the
hospital. [Pasquale Fontene Testimony, Tr. 625:15-628:1;! Sealed Ex. 237 at SAB-
005435.] That report states that an unnamed “source” reported to APS that Kimble
“was esen by a pyech while in the hospitel, The psychiatrist does not feel client is
also reporied that Kimble “is not able to make safe decisions . . . . The source had
access to the medicel records of Kimble &s those records were extensively cited to
APS and listed in the APS report. [Scaled Ex. 237 at SAB-0006437.]

When APS met with Jenette Kimble in her home on March 17, 2017, she was
clean and weearing clean clothes, her home was clean and well organized, she had
eccess to food and water in the homs aud could complete a1l ADLs. She was waiting
to be joined by friends to go out for their weekly dinner together, There wes no
evidence of abuse. The caee worker iound that her “home was well organized and

e ear— .



cleau/neat. The client hes access to focd and weter in the homa and could complete
gll ADLs.” She also had access to transportation. It is of note that she refused to
share informstion regarding her bank account or income. [1d. et SAB-0006438.]

Ms. Kimble reported that she taught clasess on painting twice & week, had
Dennig (her POA) help with pruning her tress recently, and still painted art for
custorers. Multiple paintings were noted ia her home. She reported that she spends
time with Dennis end Beth by playing cerds, dinners, etc. She stated that Denuis and
his wife Beth had picked her up from the hospital end drove her hoine. [Sealed Ex.
237 at SAB-006438-9.]

She has a Ph.D. in psychology. Notsbly, she shared that she had extensive
femilierity with Fellowship Square. She had worked there for sight years tsaching
dencing and directing plays for the residents. [Id. at SAB-006439.] When confronted
with the information given by the “source,” she denied those allegations and stated
ghe had “spoken to the lady in the room.” That unidentified lady was likely the
“source.” The information given by the scurce appears to be wildly off-base. When
confronted with the claim of the “source” who claimed she wesn’t teking her
medications, she said, “What?1? I anly take otie medication and a vitamin. I have no
other medicetion,” The APS officer then called Dr, Alemi, M.D. who opined “thet
the client ie not vulnsrable when it comes to abuse/exploitation . . . .” {Id. at SBA-
006440.] No fear or filth wers reported.



The changing story of the Sabatinas.

How the Sabatinas inserted themselves into the life of Kimble is uncleer. In
one story related by the Sabatinas, Kimble contacted Nicole to ask about being her
“trugtec,” Nicole Sabating emailed Karen Cooley Esq., at 9:16 a.m, on Monday,
March 20, 2017, end wrote to her she had received e call from Jeen[n]ette Kimble
telling her that she was the trustee for Ms. Kimble, Nicole told her she wes “set” to
see Kimble the following dey. [Ex. 239.]

Why the story of Nicole would change so ofien was lefi nnexplained end it
wes not credible. Notebly, vis. Cooley responded that Kimble had cealled her on
Sunday, the day prior. [Id.] With the changes in the story from Nicole, it is plansibls,
but sveculative, thet Nicole saw Kimble on Sunday and had her call Ceoley.

This frst story went through significent change when Nicole informed CLD
that it was on Tuesday, March 21, 2017, et 10:30 a.m. that she “received a frantic
phone cell fror Ms, Kimble who indicated she wee in need of my help and it wag
an ernergency and that I was her POA.” [Ex. 240 at SAB-006457.] Nicols stated she
saw Kimble the same day she called. She assured CLD, “Later that day, I travelled
to Jeneite’s home . . . .” [Id.] She steted that on the same day ee the call, Tuosday,
Mearch 21, 2017, was the day she went to s2s har. This varies greatly from the story



in the email related to Ms. Cooley. Micole claimed that Kimble “did not remember
that she had celled me nor dic she know who I wes.” [1d.]

The certified billing statement which Nicole would present to the court does
not reveal two things: 1) Who it was that requested of Nicole that she visit Kimbla.
The billing statement states, “Travel to Janette's homs for an initial visit with her as
requested.” (Emphasis edded). [Bx. 250 et SAB-006498.] 2) The statement does not
report the information mentioned above, that she would leter share with CLD that
Kimble “did not remeinber that she had called me nor did she know who I wes.”

The story changed again on April 12, 2017, Nicols “explained” to Kimble the
role of the Sabatinas in her life as licensed fiduciaries. [Ex. 250. SAB-006507.] This
wes intentionally done to mislead Kimble into believing the Sabatinas were in 2
gpecial position of trust and confidence to her. That they told her they were the
licensed fiducieries is vsteblished by what Nicole that same day told APS. Nicole
called Adult Protective Services asserting an authority she did not possess. She
informed them that “she was the licensed filduciary” and had been “assigned” io the
client,” [Ex, 237 at SAB-C06441.] There is no evidence that any court ever assigned
Nicole or Jeennean fo Kimble. On thai same day, Nicole called the POA and
“Explained the role of WLJ with Jenette.” [Ex. 250 at SAB-006506.]

Jeaunean also misrepresented who she wes and shifted her role as useded.
When Jeannean met with Kimble the first time she intrcduced herself as her gerlatric



care manager who was going to “belp Janstte Kimble” obtain the medications and
follow-un medicai visits she needed. The evidence proves e different pian wes in
place. [Jeenneen Sabetina Testimony, Confidential Tr. 834:9-21; Ex. 250 et SAE-
006459.] When Jeannean took Kimble to Dr. Sodhi, she told him thei she was “har
social worker.” [Id. at SAB-006501 & Sealed Record. et SAB-010455.]

The prrpose behind ihe plan.

Regardless of the date that Nicole first met with Kimble, Nicole ravealed 2
part of her purpose when she made & call to Cooley “updating her on my visit” with
Kimble. She stated to Cooley her “concerns relating to her coufusion and the ability
to amend her documents.” (Emphasis added.) The documents she was referring to
are the documents that empowered Dennis Mayerswto\antonbehalfofl{imblaasher
“agent for heaithcare and financial . . . .” [Ex. 250 et SAB-005498.] They wanted
control of the person and esesis of Kimbls. Much of the record that follows proves
their taking control with no authority outside their improper use of licensure, The
racord raises the question, why Kimble, and why did Nicole vigit her? The answer
is likely stated in that sams billing entry for March 21, 2017, [Ex. 250 at SAB-
006498.]

There, the Sabatines reported to the court in its bifling that Nicole had the
medical records of Kimble with her when she fixst visited Kimble. She certified to
the coust that she “{dfiscussed at length with her the observetions of Boswell



Hospital, end the referrai to e psychiatrist.” [Id.] It is far more likely that a sourcs,
someone with inside information regarding Rimble’s hosoitalization, contacted the
Sabatines. It is even possible that the lady who spoke to Kimble at the hosnital was
one of the Sabatinas. This is consistent with the APS records which first record a
report from 2 “sonrce” that quotes from the health records of Kimble, [Ex. 237 at
SAB-006437.] Jeanneen would leter state that Kimble geve the records to Nicolo at
that first visit. But that is not what the billing statement states.

If the statemaent of Nicole is to be belisved, then heving been told by Kimble
thwet she did not know her or recell making a cell to her, Kimble immedictely reportad
her concern to this strenger about “her friend” Dennis ,who three days earlier, she
had reported to APS her strong relationship with, The claim of Nicole that Kimble
“offered her 50% intersst in her wiil” is not credible end coniradicts the other
exhibits. [Ex. 250 at SAB-006498.] The billing record is remarkably contradictory
with the reliable visit notes of APS of March 17, 2017. Tha story writien by the
Sebatinas is not credible. [Ex. 237 at SAB-006438.]2

The Sebetinas claim Kimble could not remember that shie called Nicole earlier
thet day or who she was. Yet, according to APS, Ximble could inform them three
days eerlier that the neme of the doctor she hed seen wes Dr. Nedda Alemi, MD.
[1d.] She also remembered his phone number and address which she gave to them.,

3B)(examplo.thréeéﬁéﬁﬁmshewoﬂdnotéimsherﬁnmswiﬂxthgﬂs officer.,
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Equally contradictory is thet Kimble reported to APS that she had pruned trces
with the assistance “of her friend Denfn}is.” She also reported that sho “speuds time
with Diennis and Beth by playing cards, dinners, ete.” [Ex. 237 at SAB-005438.] Yet
Nicole reports that Kimble “immediately” repotied her concerns to Micole about
him.

It is of note thet Nicole inferjscted to Kimble her own “concern with Dennis
accepting money for jobs performed for her.” [Ex. 250 at SAB-006493.] Yet, there
i8 no record of any agreement by or warning being given to Kimble that the first visit
by Nicole would result in Nicole immediately charging $175.00 for that first
encounter, It is not credible that Kimble asked Nicole or enyone elss to “protect her”
as cleimad by Micols. [Id.] It is clear from the billing record that Nicole decided that
first day to file for guardianship and conssrvatorship,

Nicole invites ler mother io bill for further services.

Regardless of how or why Nicole eppeared at the Kimbie homs, when she left
she charged her for calling and talking to her mother. [Ex. 250. SAB-006498.] The
next morning the two were comsidering applying for conservatorship and
guardianship. [1d.]

When Jeannean was gsked in the hesring if she visited Kimble “to determine
whether she (Kimble) needed your assistance” she answered, “No.” [Jeannesn
Testimony Tk, 77:8-12 & Tr. 989:2-10.] Yet on March 21, 2017, Jeannean Ssbatina



in her fizst visit with Kiinbls introduced herself rs a geriatric care manager who was
going to “help Janette Kimble” obtain the medications and follow-up medical visits
she needed. The svidence proves a different plan was in place. [Jeannean Sebetine
testimony, Confidential Tr, 834:9-21; Ex. 250, Bates SAB-006459.]

On or gbout the next day after Nicole Sebating fivst met Janotte Kimble, the
conflict betwsen their belief that che nseded a conservator and a guardian, end yet
had the capacity to sign a power of attorney, is a distortion of reality, Jeannean
Sabatinz, as geriatric manager enalyzed and concluded thet the sems person who had
the capacity to sign the power of aftornay, lacked the capecity to bs in any less
restrictive facility then e memory care facility. Two doctors disagreed with that
asscssment, Any non-profit sceking individual would have paused. There was no
pause. There was & sprint to gein control before they conld be stopped.

Nicole reports she was also at Jeannsan’s first meeting with Kimble. It is
curious that Nicole would write that through her discussion with HKimble she
“[oJbtained & general history of her recent hospitel siny.” [Ex, 250 at SAB-005499.]
Yet in her first visit she billed her for discussing at length with her “the obeervations
of Boswell Hospitsl and a referral to a psychiatrist.” [Id. at SAB-006498.]

That Nicole had Kimble medical records is apparent. Jeannean statéd at her
first visit that Nicole remembered froin those records that Kimble had “2 whole list

10



of medications” she was to teke according to those medicel records. [Id. at SAB-
005499.]

But Ximble, who they claimed needed their help, stated she wag only teking
one madication. This wes later proven to be true, despite the Sebatina otherwise
cleims. She was taking one medication for her thyroid, a baby aspirin, and vitamins,
This is demonstrated by the Jeanneen traveling to CVS to buy baby aspirins for her
and delivering them to her 2t a cost of $112.50 on March 24, 2017. [Id.]

The logic bshind the prohibition of a conilict of inferast in the ACJA ig
apparent in this second visit. There, Nicole “confirmed that Jeannean would obtain
records from Banner Boswell” (emphasis added) and “follow up with her after
receipt of those records.” [Id. at SAB-005498.] Jeannean testified it was at one of
the early meetings that she had Kimble sign 2 medical records release. [Jeannean
Sabatina Testirnony, Confidential Tr. 836:2-7.] The billing record reflecis it was the
first meeting end that the “consant” was confirmed by Nicols.

It is contradictocy that Kimble, the same person who corldn’t remember
celling Nicole in the mesting two days eerlier and who Nicols wrote in the billing
record was “vulnereble” and had a “lavel of confusion” requiring a guardianship end
conservatorship, wes found comipetent according to Jeannsan, [Jeanrean Sabating
Testimony, Tr. 988:12-21 & Ex. 250 ai SAB-006499.] In the first two deys, the
Sabatinas charged Kimble $587.50. [Ex. 250, stpra]
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The umfetiered use of leensure.

The stated concern of Nicole wes that Meyers weas “accepting money for jobs
performed for her.” [1d. SAB-006498.] The elternetive ofiered by the Sabatinas, who
found Ximble was not compstent and needed 2 guardian and conservator, warrents
consideration. The Sabatinas were demanding “mnonsy for jobs performed for her.”
The cost in the first two days was already $587.50. Both the Sabatinas knew this, At
this poini they.did not know her income or financial wherewithal, Nicole had no
authority as an alternate power of attorney. Jeanneen had no authority as 2 geriatric
case mauager. The only authority they had was their unfettered use of their clgim of
the implicit power of their licensure. They knew Kimble was vulnerable, That they
elso wanted explicit control is also apperent by the next step they would teke, That
step would make the Sabatinas more money and cost them nothing because they
would cherge it to Kimble. The next step was hiring the attornsy Nicole worked for
as a8 1099 employee.

On Merch 24, 2017, the Sabatinas conferenced with Matt Gobbato of
Mushatel Robbins & Becker (“MRB") where Nicole worked es 2 1099 contract
employee. He siaried drafiing guardianship and conservetorship papers. [Id.] While
in the billing records the Sabatines state they were only considering 2
guardianship/conservatorship on Iviarch 22, 2017, the billing reveals another

12



On the day before, March 23, 2017, the billing record states Niccle called
Gobbato, “updeting him on our visit with Janeite, and requesting that we move
forward with a Guardien Conservetorship after Dr. Dell doss her assessment.”
(Emphasis added.) [id.] Two things become apparent, First, they were determined
to move forward with a guardianship/conservetorship with nothing but their own
essessment, They were hurrying to got to & conservatorship/guardianship because
they had already consulted with an attomey twice. Third, they were proceeding with
a doctor of their choice and fourth, they were proceeding with no effort to determine
who the family members were. They were also working against, not with the POA
or Kimble’s family.

Undermining and removing the POA.

The evidence proves that the Sabatines knew from the beginning that Kimbls
had en “agent for healthcare and financial in place.” As cited ebove, his naiine wes
Dennis Meyers. The evidence proves thet they constantly undermined him to teke
control. In her first encounter with Kimble, Nicole immediately undermined
Kimble’s POA, by expressing to Kirable her “concern with Dennis accepting money
for jobs performad for her, end my concern of Dennis baing the sole beneficiery of
her Will.” [Exz. 250 et SAB-005498.]

The testimony by the Sabatines that Kimble expressed concern regarding him
or wanted him replaced is contradicted by credibie evidence. This begins with the
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APS records that are dated shortly befors Nicole’s first encounter with Kimble. That
APS officer reported thet Ximble stated that she “spends time with Dennis and Eeth
by playing cards, dinners, etc.” [Bx. 237 at SAB-006438.] When Jeannean saw
Kimble ori March 24, 2017, she reported when she arrived that sho witnessed exactly
what Kimble hed told the APS officer. She saw Janetie Ximble playing cerds with
Dannis Meyers and another fiiend. [Ex. 250, at SAR-005499.]

This should have brought & pause with reflection of their pursuit. That it did
the opposite is strong evidence of an infentional disregard of'the ACJA requirements,
Rather than appreciate the involvement of the POA, thet same dete Nicole met with
the atiomey Gobbato complaining about what she saw as interfersnce the POA. [Id.
at SAB-006499.]

Bonnie Lazzell is the niece of Kimble. She knows Dennis Meyers as a family
friend and in perticular a fiiend of Kimbls. She is also a registered nurse with a
bachelor’s degrss and a director off e home health agency for the last 13 years. She
has been & nurse cese manager st a hospital, oversesn ICU, med/surge, OB, and
pediatrics in the past and bean a surgical nurse. [Bonnie Lazzell, Tr. 284:6-13, 285:3-
§; 311:23-25,] She testified that in her discuseions with Kimble that Kimble “never
ever” indicated a fear of Dennis, [Id. at 3056:3-8.]
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On Mazch 28, 2017, Nicole repeatedly showed to Kimble the docurents that
kept Meyers as agent for healthcars and financial. This was done to angss Kimble.
[Ex. 250 ot SAB-006501.]

With a0 euthotity, Nicole went io Bank of America and Chase Bank to
determine the monies in Kimble’s account. The Chesa account had been closed for
four yeers. Whether true or not, while at the Bank of America Micole claims that the
bank officer “indicated their concern for Janette and her male friend for quite some
time.” Asserting her claimed authority, Nicole “confirmed our involvement” as
licensed fiduciaries and intentionally undermined the POA by suggesting he was
involved in criminal conduct by asking “that her 2ccount be flagged for fraud should
eho come in agein with Aine.” [Id. at SAB-006502-3.]

Jeanncan reports that Nicole called her and told her that Kimble and Meyers
were coming into fie Chase Bank “elmost daily” with Meyers “doing all the
talking.” Jeennean reported that Nicole told her thet she had informed the bank
officer as well of the fraud concern regardinig Moyers. [Id. at SAB-006503.]

On March 28, 2017, Nicole stated “I am very conceined with Janette
remzining in her home alone and her ability to care for her new puppy. The homs
contitmes to small of dog urine and is very disheveled.” Yet when the POA helped

Kimble this concern venished.
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On April 10, 2017, the Sabatinas learned that Meyers was helping Kimble get
a dog. [Id. at SAB-006505.] This resulted in the Sabetinas striving to find a dog POA
and having seven meetings to look for a dog for Kimble before Meyers did. The
Sebetinas charged Kimble $178.00 to find a dog before the POA. [Id. at SAB-
006505-8.] One month later, on May 12, 2017, the Sabatinas had Kimble's dog
Klled. [1d. at SAB-006496.]

On April 12, 2017, Nicole called vieyers to get him to resign ag POA. Instead,
Meyers told Kimbie ths truth, thet the Sebatinas intended to put her in a nursing
home. That day, Nicole called APS to complain about Meyers by undermining his
authority. Nicols claimed to APS that “she was the Hcensed fiduciary that has been
assigned with the client.” [Ex. 237at SAB-006441.]

The POA. confronted the Sabatinas about what they were doing with Kimble.
The Sabetinas had the locks to her house changed o keep him out. When a
“defensive” neighbor confronted the Sabatinas, Nicole “at length” made sure a
negetivo picture was painted of Meyers. [Id. at SAB-005508.] This epparent foar of
the intetvention of the POA led to the flagrant overcharging of XKimble to the
Sebatines’ benefit, not Kimble’s.

The Sebetinas’ view and fear of &n outsids sttorncy being celled in is appavent
by Jeannean’s description of Nicole a8 being “frantic” when Micole called Jeanmsan
to tell her that Meyers had taken Kimble to an attorney. [Id. at SAB-006507.] But
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Kimble and Meyexs went to the law firm of Afushkatel Robbins & Becker (“IVMIRB”)
to demand Nicole Sabsatine bs removed as the alternaie POA. They weze told to wait
in the lobby. Meenwhile MRE called the Sabatings. [Id.] Jeanneen weas present for
the medicel evaluation by Dr. Sodhi. She hed told Nicole that he had fonnd Kimble
competent to name her POA. [Id. at SAB-006501 & Sealed Record, SAB-010455.]
Yet to undermine the POA, Nicole told MRB that two other doctors had evaluated
Kimble and stated she was not competent to change her documents, [Id..at SAB-
006507.] This was untrue end had no other purposs than to undsrmine Meyers to
MRB,

The Sabatinas reviowed records to determine how to threaten Meyers to force
him to resign. They determined that the Boswell Hospital records “indicated * that
“Dennis posed as her adopted son.” [Id. at SAB-C06508.] They then threatening him
with illegal behgvior.” [Bonnis Lazzell Testimony, Tr, 2862-5.]

The continuing timeline.

The concern Nicole reporied to their atiomey Gobbeato regarding the POA
apperently led Jeennean fo see Kimble. She billed for going to CV'S and buying 81g
agpirin, rather than first go to Kimble’s home and obtain the nrescription for the one
medication Kimblo had and obtzin both, Jeammean saw Kimble and the POA. playing
cerds with e fiend. In delivering the aspirin, Jeenncan told Kimble she was teking
her to goe Dr. Sodhi on IMonday, March 27, 2017, She said she would alzo get her
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prescriptions filled. The billing records stete that CVS was closed. [Id.] This visit
was charged at $112.50.

After the POA left, Jeannean retuined to seec Kimbls. She again reviewed her
medications with her. Eerlier she had told ¥imble she was takiug her to a psychiatrist
on Monday, Merch 27, 2017. In this second meeting on the same day she informed
Kimble again thet she needed to ses har peychiatrist. But this tima stated that shs
had to schedule the eppointment,

As citsd above, the billing record statss she elready bought 81mg aspirin and
deliverad them. However, the billing record states she told Ximble she would set up
an appointment with the psychiatrist and “purchase her 81 mg aspirin” and “deliver
her aspirin.” The charge for this repstitive second visit ‘was $200.00 [1d.]

Jeennean then telephoned Nicole and told her of Kimble’s appointment with
the psychiatiist at a cost to Kimble of $25. Jeannean then had 2 confersnce with
Nicole in which she told her egain of the psychiatrist appointment at & cost of $12.50.
Jeannean then celled Dr. Sodhi to confirm the eppointment at a cost of $12.50.
Jeenneen then called Kimble and told her for the third time the same day and time
of the appointment was confirmed at a cost of $12.50, [id. at 8AB006500,] The cost
to Kimble for the delivery of the aspirin and the multiple confirmations of the.

doctor’s appointment was $375.00.
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Adding With Love Jeannean LLC (“WLJ").

Despite the clear vulnerability of Kimble, as claimsd by the Sabatinag, and no
record of Kimble's or the POA's concurrence with their being hired, Jeannean caiied
her ofiice and gave directions which included that Kimble be made 8 “new client”
of WLJ. [1d.] The cost for this was enother $34.00. The total billing for March 24,
2017, inch:.diﬁg these repstitive meetings and confirmations was nearly $900.00.

Regarding these medications, Jezunean was agked if the steps ¢he had taken
with Kimble included managing her medication. -She answered, “T didn’t manage-
ghe would basicelly have g baby aspirin and ell vitamins.” The medication she was
taking was her thyroid, and she kept it in here. She wouldu’t let anyone touch it.”
[Jeannean Sabatina Testimony, 77:17-21.] The nmitiple contredictions derote ill
intent.

On Monday, March 27, 2017, Nicole met with her mother to get an update of
the appointment thet would take place later that day with the psychiatrist. Nicole
reported to her mother that “I would see Jonette tomorvow to speak with her
regarding ise assets she has.” Meznwhile, Jeennesn on thet same dete reported she
had reviewed the medical records again and that they confirmed that Kimble “should
not bs making medical or finenciel decisions.” [Ex. 250 at SAB-006501.]

Using subterfuge, Jeannean went into the examination of Kimble with Dr.
Scdhi. She told Dr. Scdhi that she was *her social worker.” This enabled Jegnnean
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to decument into her records a summaetion of the visit. [Id. at SAB-C05501 & Sealed
Record at SAB-010455.] The Sabatines alrsedy lmew that Kimble was not
competent to make financial decisions, Later that same day, Jeanmean would tell
Nicole again that Kimble was found not competent to make financial dscisions based
on the Dr. Sodhi examination. However, Dr. Sodhi found Kimbls wes competent to
choose her POA. [Ex. 250, supra.]

For a conservstorship, the lew requires the petitioner to stato 2 reason why the
eppointment of a conservator is necessary. [A.R.S, § 14-5404(B)(7).] This finding
removed the possibility thet Kimble was not competent to name the POA she had
and the Sabetinas would have to prove why the conservator wes needed when there
was 2 FOA.

Having been twice told that Kimble was not competent to make financial
decisions end without authority, Nicole gleaned from the vulnerable Kimble her
financial information anywey. The following morning Nicole went to Kimble and
“reviewed ber financial with her.” [Ex. 250 at SAB-006501.] Through these billing
records, the Sabatines repeatedly showed the document of Moyers as the POA.
repextedly to Kimble and bleme-shifted to him. Nicole reported that Ximble
“indiceted several times that che did not trust her friend Dennis and became

engry when she saw her documents that she signed naming him es her agent.” [Id.]



Absent from these records is any report thet the Kimble ever contracted with
the Sabatinas or wers informeed of the amount they were cherging or that they
immediately had determined to control her assots and become her guardian to enable
them to isolate her from her friend Dennis, her neighbors, and soon her family.

Dr. Sodhi’s April 11, 2017 repori entitled “Guidclines for Heslth
Professionels Report,” indicates that a group home or supervisory cere facility wera
the appropriate living settings for Jenette Kimble. [Jeaunean Sabatina, Tr. 93:1-
04:17; Sealed Bx. 256 at SAB-006628-29.] Dr. Scdhi’s report does not indicats that
g memory care fecility was the appropriate enviroument for Janette Kimble.
[Jeannean Sebatina Testimony, Tr. 94:18-95-12; Ssaled Bx. 256.] Dr. Sodhi’s report
indicated that the least restrictive living arrangement for Janette Kimble was 2t home
with & caregiver. [Jeannean Sgbatina Testimony, Tr. 95:3-10; Seeled Ex, 256 at
SAB-006629.]

Unsatisfied with the report of Dr. S8odhi, Nicole billed Kimble for writing to
APS on March 28, 2017. Jeennean on that that date scheduled Kimble to be assessed
by Dr. Bell. The only person who says Kimble agreed to see Dr, Bell is Jeannean.
[id. at SABOO06502 & Jeannean Testimony, Tr: 83:10-13.] The APS record reflects
that a cese worker called Dr. Alemi and disagreed with the Sebatinas’ claimed need
for APS, and thet worker sought the medical records, which Nicole could have sent
to APS if her concern was genuine but did not. [Ex. 237 at SAB006440.]
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Degpite tho multiple times being informed Kimble was not competent to make
financial decisions, Nicole on March 29, 2017, went to the Bank of Amsrica and
obtained the finencial records of Kimble, Her only euthority was her use of her
fiduciary license. She had no court authority. She was not the FOA. Any use of her
alternate status as POA would have been 2 fraud on the bank and Kimble. [Ex. 250
at SAB-0006502-3.] Nicole then went the next day to Chase beuk to obtain further
financiel information about Kimble, [1d. at SAB-006503.]

On thet same date, March 29, 2017, the Sabetinas directed MRB, the firm
where Nicole was & 1099 employes, to contiime with the drafting of 2 petition for
Jeannean Sabatine and Micole Sabetina to be appointed as the guerdian and
conservator for Janstts Kimble, [Jeannsan Sabatina Testimony, Tr. 86:1-20; Ex. 250
at SAB-006503.] This reflects their confidence that Dr. Bell would malce the finding
they wanted. They learried Bell no longer did such reports.

They reporied that they learned the FOA for Kimble was going to the bank
with Kimable. There is no evidence this judge was pointed to that the POA did
anything improper iu those visits, Yet, the Sabatinas further rndermined the POA
by telling the bank that they had the euthority, epparently through their fiduciary
licensure, to have ths account flagged and be inforined if the POA cams back to the
bank with Kimble. [Id.] They called Dr. Sodhi’s office to speed up the rsport they
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hoped would enable them to file the guardianship. Rather than fax or email him
another copy of the form, they drove one to his office and billed Kimble. [Id.]

When the Sabatinas learned on April 4, 2017 that Kimble was considering
going to her high school class reunion, Jeannean ordered “that no way is Janette
leaving this state.” [Id. at SAB-006504.] There was no authority for such an order
except through the claimed power of her fiduciary licensure, This continued & pattern
of isolztion that begen by the undermining of her friend and POA.

Dr, Bell was unaveilable to examine Kimnble. Dr. Scdhi was not geiting the
report they wanted quickly enough to obtain their conservatorship. Their aftorney
Gobbato told them they needed the doctor’s repori to file for guardianship, As &
result, Jeannean called the MRB aftorney Gobbeto, By April 10, 2017, they still did
not have the medical record they nesded, and they learned the POA was helping
Kimble get a dog. [Id. et SAB-006505.] This resulted in the Sabatinas striving to
find & dog POA and having seven msetings to ook for a dog for her before the POA.
did. The cost was $178.00 [Id, at SAB-006505-6.]

On April 12, 2017, the Sabsatinzs were no cloger to obtsining control of
Kimble and her assets, Nicole confronted the POA and expleined sho was the
glternate and that WLJ should be in control. From that conversation the POA learned
of the Sabatinas intentions to put Kimble in a nursing home with no freedoms. [Id.
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Jeannean described Nicole as “frantic” when Nicole called her and said thet
the POA had Kimble to an sttorney. [Id. et SAB-006507.] There should havo
been no concern. The frentic cell is further evidence of ill intent. However, the
attorney the FOA took Kirable to was MRB. That law firm made Kimble and the
POA. weit in the lobby. Meanwhile, the firm called the Sabatines. [Id.] Nicole told
MRB thet two doctors had evaluated and stated that Kimble was not competent to
change her documents. [Id.] This was unime. The medical records reflect the
opposite. The POA left and brought Kimble back home, [1d.]

Once Mayers left the house, the Sabatinas went to Kimble’s house and
“expleined their role as licensed fiduciaries” to Kimble. [Id]. When the POA
retuzrned end confrouted them they responded by immediately changing the locks on
Janette Kimble’s house to keep the POA cut and further isolate her, They had Kimble
pay for four keys for WLJ and one key for heraelf, The Sabeatinas charged Kimble
$800.00 for their time while the locks were changed. [Ex. 250 at SAB-006507.] The
cost of the locksmith wag $320.00. [1d. at SAB-006558.]

When a defensive neighbor questioned what they were doing, Jeannean wrote
that Nicole met with her at length, “and when she left she saw a little different picture
of Dennis end his relationship with Janeito.” She then ordered Kimble not to answer
the phone and talk to anyone except Jeennean. [Id. at SAB-006508.] Their claim that
Kimble told them to change the locks is not credible bocause Kimble responded by
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calling ber brothér and was upset with the Sabatinas, [Lazzell Testimony, Tr.
286:10-12.]

When they changed the locks, Jeanncan Sgbatina wes not Janstte Kimble’s
Power of Attorney and had not been appointed as Jansite Kimble’s gunardien.
[Jeanneen Sgbating Testimony, Tr, £5:22-95:5.] Nicole Sabatina had not been
appointed as the conservator of Janctts Kimble's estate as of that daie. [Jeaunedn
Sabetina Testimony, Tr. 95:22-96:8.] The only anthority they had was their licensure
as fiduciaries.

Jeannean drove to Dr. Sodhi’s office to further speed up his filing out the form
to obtain the guardisnship. The staff correctly pointed out she had no authority to
obtain anything, She charged another $75.C0 to drive there anyway. [Ex. 250 at
SAB-006507.] The following day, they wonld charge Kimble another $75.00
regarding those same records. Kimble celled the Sabatinas to tell them she wanted
to maoet with both of them regerding her future with them. [1d. at SAB-006508.]
Fimble celled her brother and was upsst with the Sabatinas, [Lazzell Testireony, Tr.
286:10-12.]

Cn April 13, 2017, Jeannsan wrote that the POA hed creeted a “disester” in
telling Kimble what the Ssbetinas had planned for Kimble and held an offics
conference to discuss it. Ra;llerthancallingﬁﬁmble, whom she had told not to
answer the phone except on a signal from her, Jeannean traveled to Kimble’s home
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to schedule the meeting demanded by Kimble. But Kimble had aiready called her
nieces out of her concems rogerding the Sabatines including their ghangng ths
locks. Jeannesn, upon meeting the family wrote, I feli again as I was walking into
the enemy camp.” (Emphasis added.) [1d. at SAB-0065C9.]

Her choice of phraseology of “enemy” establishes that hiad this continuousty
been her view. The descriptive term coupled with the term “agein” evidences her
view of the POA, the family of Kimble, and anyone who oppssed the Sabatinas’
teking control of Kimble. It is sumnarized by her self-procleimed achievement of
“progress™ with Kimble and her propenasity for dramatical exaggerations. She stated,
“AN of the progress 1 had made with Janette was gome including her takisg her
medications.” [1d.]

Janette Kimble and her niece, Laura [Taylor], visited Pellowship Square on
April 13, 2017 because Jenette Kimble wanted to move there. [Jean Martin
Testimony, Tr. 692:3-24.] While at Fellowship Square on April 13, 2017, Janette
Kimble and Lauire Taylor met with Fellowship Square’s raove-in ccordinator, Jean
Meriin. [Id. at Tr. §92:3-18.]

Fellowship Square is a retirement community for seniors that provides &
contimmm of care from independent living with optional supportive services,
assisted living, skilled nursing cars, snd memory care. [Id, at Tr. §91:7-692:2; 706:1-
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10; Ex. 258 at SAB-006654, 00561-00662, 60659, 006571-72.] That was the choics
of Kimble and her family,

Jenette Kimble fillod out her epplication for residency at Fellowship Square
on April 13,2017, [Id. at Tr, 692:25-693:3,] She appeared to understand the contract
she signed for renting an epartment at Fellowship Square and her responsibilities as
a resident, [Id. at Tr. 722:6-11.] Janeite Eimble initially intended to move into an
apartment at Fellowship Square at ths end of April 2017, [Id. at Tr, 693:4-§; Ex, 254
at SAB-006578.]

However, she wes frightened of the Sebatinas and how they had changed the
locks to her home, Janette Kimble's nieces moved her into a temporary apariment at
Pollowship Square on April 18, 2017 because she wes fearful of caregivers [the
Sabatinas] who had changed the locks on her homs: [Jean Mertin Testimony, Tr.
693:8-16; 696:17-697:5; Ex. 252 et SAB-006574-75, 006578; Sealed Ex. 256 at
Bates SAB-006583; end Jeannoan Sabating Testimony, Tr, 91:8-20.] Janetto Kimble
stayed in her teriporary apariment at Fellowship Square with Denina Geistlingez,
Kimble described Denina to Jeen Mertin as her courtesy grenddaughter. [Jean Martin
Testimouy at Tr. 705:3-10.]

Deceit and disregard and intentioncl non-cospliance with the ACJA.

When Jean Martin discussed the appropriateness of Janette Kimble’s living in
the independent living portion of Pellowship Square with the Sabatinas on April 19,
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2017, neither of the Sabatinas thought that the medication services or other
additional services offered by Fellowship Square would be necessary for Janette
Kimble. [Jean Martin Tastimony, Tr, 698:3-10; 719:14-720:3; Sealed Ex. 256 ai
SAB-006585.]

This deceitful statement is furthor svidencs of ill intent by the Sabatinas, The
objective record shows that on ths day before, April 13, 2017, Nicole told APS that
she was filing guardianship papers that week and that she wanted to place Jensits
Kimble in & memory cere facility. [Seeled Ex. 237 at SAB-006441.] That facility
would be Rock Creek, a locked down Alzheimer’s commmmity. A physician’s order
is required for admission to a memory care facility, such as Rock Creek. Jeannesn
Sabatina Testimony, Tr. 99:14-19; Stephanio Fialkin Testimony, Tr. 778:15-20]

The Physician Reports disregarded by the Sabatinas.

Dr. Sodhi. Dr. Sodhi’s April 11, 2017 report entitled “Guidelines for Hoalth
Professionels Report,” indicates that 2 group home or supervisory care facility were
the appropriste living settings for Janeite Kimbie, [Jeaunsan Sabatine Testimony,
Tr. 93:1-94:17; Sealed Bz, 256 at SAB-006628-29.] Dr. Sodhi's report does not
indicate that 2 memory care facility was the appropriate environment for Janetto
Kimble. [Id. at Tr. 94:18-95-12; Sealed Bx. 256.]

Dr. Sodhi’s report indicated that the least restrictive living arrangement for

Jancite Kimble was at hioms with a caregiver. [Jeannean Sabatina Testimony, Tr.
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05:3-10; Sceled Ex. 256, Bates SAB-006629.] Jeanncan Sebeating was not Janeite
Kimble’s Power of Attorney and had not been appointed as Janette Ximble’s
guerdian es of April 19, 2017. [Jeanueru Sabatina Testiriony, Tr. 95:22-96:5.]
Nicole Sebatina had not been appoiuted as the conservator of Janette Kimble’s estate
as of April 19, 2017. [Id. at Tr. 95:22-96:8.]

.Dr. Alemi. On April 20, 2017, Jeauncen Sabating asked. Janette Eimblo’s
primery care physician to complete admission papers for memory care. [Id. at Tr.
993:5-994:18; Ex. 250 at SAB-006516.] Dr. Alemi, Janette Kimble’s primary care
physician, denied Jearmeen Sabatina’s request that she sign admission orders to
place Janette Kimble in memory care, [Jeannean Sebatina Testimony, Tr. 100:2-13;
Ex, 250 at 3AB-006517.]

As of April 20, 2017, no physician order had bean ise _
to be pleced in & memory care facility. [Id. at Tr. 99:4-22.] Even though no physicien
ordor had been issued for Janetts Kimble to be placed in memory care, Jeannean
Scbetine wes irying to find 2 memory care iacility in which to piece Janette Kimble.
[Id. at Tr. 99:14-100:1.]
The Sabctinas resort to creative thinking ratiier than physician’s authority.
Afier failing {0 obtein memory care admission orders from Dr. Alemi,
Jeanneen Sebating posted this entry in the WLJ billing records on April 20, 2017;
“Updated Nicole on the pliysician s refusal io accomnodaie any request that we may
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have. ¥7e are no closer io getting Janetie into memory care. Confirmed with Nicole
my meeting with Kari on Friday. We may be able to do some creative thinking.” The
purpose of the “crestive thinking” was to get Janette Kimble into the Rock Creek
memory care facility. [Jeannean Sabatina Testimony, Tr. 101:2-14; Ex. 250 at SAB-
006517.] Jeannean and Nicole Sebatine decided to move Jamette Kimble to Rock
Creek, [Jeannean Ssbatina Testimony, Confideuntial Tr. 859:5-7.]

Rock Creek is & 66-bod stendeione Alzheimer’s comnmmity, [Kari Robinson
Testimony, Tr. 564:8-10. It is 2 locked facility. [Stephenie Fialkin Testimony, Tr.
777:14-18.] The residents of Rock Creek are not free to lsave the facility on their
own., [Kari Robingon Testimony, Tr. 565:6-17.]

Jeen Martin hed informed Nicole Szbatina that Denina Geistlinger had besn
staying with Jenette Kimble in the temporary apariment, but Nicole Sebatina seid
that wes not enough and wanted a caregiver to stay with Janette Kimble, [Jean Maztin
Testimony, Confideniial Tr. 705:11-18.] Janette Kimble was afraid to let the
caregiver sent by Nicole Sabatina into her eperiment at Fellowship Square. [Jean
Martin Testimony, Confidential Tr. 702:11-19; 710:17-19; Ex. 255 at SAB-006580.]

The Sabatinas use of a guard lo prevent fainily contact.

The Sabatinas stationsd WLI’s ceregiver to stand outside Janetto Kimble’s
door at Fellowship Square until she moved to Rock Creek, [Bounie Lezzell
Testimony, Tr. 288:8-20.] In her 18 years in the industry, Jean Mertin had never seezi
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a situation in which 2 caregiver was stationsd outside a resident’s door, [Jeen Maitin
Testimony, Tr. 720:9-721:25.]

Jean Iviariin informed Nicole Sabating that Fellowship Square offered higher
levels of care than independent living if the nesd should arise end provided her with
Fellowship Square’s brochure indicating Fellowship Sauare offered sssisied living
and memory care services, end medicetion management services. [Id. at Tr. 706:11-
709:9; Ex. 258 st SAB-005654, 0066560, 006669-71.]

The screaining hostility of the Sabatinas.

On April 20, 2017, Bonnie Lezzell, Jeneite Kimbla’s niecs, flew from
Denville, Illinois to Phoenix, Arizona at her father’s (Janette Ximble’s brother)
request to find out what wes heppenitig with Janeite Kimble in relation to the
Sabatinas. [Bonnie Lazzell Testimony, Tr. 283:25-286:15.]

Bonnie Lazzsll first met Nicole Sabatina on April 21, 2017 at Fellowship
‘Square, when Nicole was banging on Janette Kimble’s apeartment door, yelling for
gomeone to open the door, and tulling Bonnie Lazzell that the family needed to stay
out of the situation between the Sabetinas and Janette Kimble, [Id. at Tr. 285:12-
287:25.] Based on the sggressive behavior Nicole Sabatina wes displaying and her
screarning, Bonnie Lezzell beceme frighiened and videotaped pert of their
conversation (through the door) on her cell phone. [Id. at Tr. 288:1-8, 306:19-308:5,
and Ex. 262 (madie file).] She wes frightened by the screeming of Nicole. The

31



racoading of the screaming by Micole Sabating is shockingly hostile, unprofossional,
inexcusable, and ofiet by the remarkably quiet and professicual demsenor of
Lazzell,

Not surprisingly, Janette Kimble wes frightened by Micole Sabetina’s banging
on the dcor and yelling. [Id. et Tr. 288:25-290:7. In her frightensd state, she ren out
of the side door of the apertment. [Id. at Tr. 288:25-290:12; Jean Mariin Testimony,
Confidential Tr. 710:20-711:12,] Prior to the incident on April 21,.2017, Janetic
Kimble hed done nothing like that during her stay at Fellowship Square. [Jean Martin
Testimony, Confidential Tr, 711:13-16.]

Bomiie Lazzell and Laura Taylor offered to take Janstte Kimble to Rock
Creek, which Bonnie Lezzoll thought was an essisted living facility, because Janette
Kimble was upset [from Nicole banging on the door aud scieaming] and they wented
to calm her down. [Bonnie Lazzell Testimony, Tr. 290:17-291:4,] Prior to the
Sabatinag’ removal of Janeite Kimble from Fellowehip Square on April 21, 2017,
Kimble had followed all rules aud displayed no objectionable behavior. [Jean hMartin
Testitoony, Tr. 722:20-723:2.]

Jenette Kimble became & resident of Rock Creek. [F.ari Robinson Testimony,
Tr. 566:16-20.]

Janstte Kimble’s nieces did not agree that Janetie Kimbie should be placed at
Rock Creek and the Sabetinas intentionally disregarded their wishes end Kimble’s.
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[Jeatnean Sabetina Testimony, Tr. 105:17-23.] As a licensed nurse, it was Bonnie
Lazzell's opinion that it was not medicelly necessary for Janette Kimble to ba plased
at Rock Cresk. [Bonnie Lazzell Testitcony, Tr. 327:16-23.] She felt that Kimble had
a mental cepacity higher then the residents at Rock Creek. [Id. at Tr. 292:11-293:3;
318:10-22.] As of Apﬁl 21, 2017, Jeannean Sabetina hed not been eppointed
guerdian of Janetie Kimble. [Jeannean Sabating Testimony, Tr. 105:24-106:2.]

The intantional disregard of the medical requirenent jor adniission.

Prior to moving Janstte Kimble into Rock Creek, Jeanneen Sabetina engeged
Rock Cresk’s “in-house” physician, Dr. Mohindra, to follow Janctte Kimble’s care
upon admission. [Id. at Tr. 106:6-24; Ex. 250 at SAB-006522.]

Her testimony is impsached by her own WLJ billing records. Those records
are accurate and state that Melissa Hoover, Dr. Mohindra’s Physicien's Assistaut,
had signed Janette Kimble’s memory care admission papers before assesging her in
person. [Ex. 250 at SAB-005522.]

When asked about the billing entry, Jeannean Sebating irapeached her own
prior statement in the billing records. She testified that Melissa Hoover signed the
physician’s order recommending Janetie Kimble for memory care placement after
sveluating Janetts Kimble when she arrived for move-in at Rock Cresk, [Jeannesn
Sabating Testimony, Tr. 107:20-108:2.]. Hor testimony is not credible. Jeenneen
Sebatine hed mot with Malissa Hoover to provide her background information on
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Javette Kimble, prior to Melissa Hoove:’s evaluation of Janette Kimbie. [Id. at Tr.
108:3-6; Ex. 250 at SAB-006522.] This was done to slant the evaluation.
Using intenstional isolation and further deceit.

Visitation and contact restrictions were put into place once Janette Kimble
wes admitted to Rock Creek by the Sebetinas, [1d. at Tr. 108:12-15; Ex. 250 at SAB-
006523.]

The Sabatinas denied placing any visitation or communications restrictions on
Janetis Kimble’s family and friends while she was in Rock Cresk and claimed any
restrictions put in place resulted frora Rock Creek protocols and policies. [Pasquale
Fontanz Testimony, Tr. 620:12-621:1; Bx. 356 at SAB-010533-4.]

In their written response to the Director Initiated Comiplaint, the Szbatinas
represeuted that the visitation and comsmunicetion restrictions on Jeneite Ximble’s
family and friends were put in place by Rock Creek staff in conjunction with Rock
Creek’s policy. [Ex. 300 at SAB-008514; Jeannean Sabatine Testimony, Tr, 990:4-
1001:11.]

Stephanie Figlkin is the executive director of Rock Creek. She was on
maternity leave when Janetie Kirnble was admitted to and resided at Rock Creek.
She testified that Rock Creek has no visitation restriction policy regarding ite
residents. [Stephanie Figikin Testiraony, Tr. 779:2-13; 789:18-23; 791:23-25.]
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CLD’s investigation also revealed that the Sabatings’ claim that visitetion and
communications restrictions were put in plece by Rock Cresk wes false and that they
were placed by the Sabatinas. [Pasquale Fontangz Testimony, Tr. 621:2-24; Ex. 356,
at SAB-010529-35; Kari Robinson Testimony, Confidential Tr. 574:21-576:1.]

The hostile u:se of laughter toward the “enemy camp.”

Jeanmean reported that upon meeting the family stated she felt liks “I was
welking into the emeny camp.” (Emphesis added.) [Id. at SAB-006509.] Nicole's
response to the delivery of Kimble into 2 lock down facility where the Sebatinas had
already instrocted thet the family would have no contect with Eimble is 2 telling
example of the callous hostility of the Sabatinas to their “snemy.” When Bonnie
Lazzell and Lsura Taylor took Janetie Kimble to Rock Creek on April 21, 2017,
Nicole came up behind them #nd began laughing and welked up to Jeannean who
was weiling there, [Bonnie Lazzell Testimony, Tt. 291:19-24.]

It made no difference to the Sabatinas that Kimble was pstrified and in shock.
There was no Rock Creek policy that prohibited visitation upon entry nor did the
staff tell them the “enemy canip” of the Sebatines that. Rock Creek staff asked them
to give Jauette Kimble & day or two to adjust and then informed them they could
visit for an hour. [Id. af Tr. 293:12-204:14.]
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The intentional and complete isolation of Kimble by th:e Sabatinas.

Boimie Lazzell and Laure Taylor visited Janetts Kimble et Rock Creek on
April 23, 2017, Shortly after their arrival, two Rock Creek staff members informed
them that Nicole Sabatina, Ms. Kimble’s power of aftorngy, said they were not
ellowed to bs there and esked them to leave. Rock Creek staff membors elso
.informad them they could not comse back, and one steff membar escorted them out
of the facility. [Id. at Tr. 294:15-296:2.]

On April 25, 2017, Al Richardson, Janeite Kimble’s nephew, filed an
cbjection to the Sabatinas’ petition for guardianship and conservatorship. [Ec. 227
at SAB-006380.]

When Rock Creek staff called Jeannsan Sebatina to inform her that family
members were there to visit Janette Kimble on April 26, 2017, Jeannsan Sabatina
contacted MNicole Sabatina o ask Rock Creek staff to tell them to leave. [Jeanneen
Sabetina Testimony, Tr. 112:16:114-24; Bx. 250 at SAB-006528.] Pursuent to
Nicole Sabating’s request, Rock Creek staff asked Janette Kimble’s family to
terminate their visit end leave the facility, [Jeannean Sabatina Testimony, Tr. 114:8-
11; Exhibit 250 at SAB-006528.]

Bonnie Lazzell was upset gbout the visitation restrictions because thay
prevented family members from providing comfort to Janette Kimble in heér new

36



surroundings. She was also concerned that Janette Kimble might think her family
and friends had abandoned her. [Bonnie Lezzell Testimony, Tr. 295:25-296:8.]
The Sabatinas are forced io partially end isolation.

Bonnie Lazzell flew to Phoenix on multiple occasions to assist Janette Kimble
[with geiting out of Rock Creek end prevent the Sabatinas from becoming her
guerdien and conservator]. [Id. at Tr. 296:10-297:20.] Until Janette Kimble’s court
appointed counsel became involved, no family members were allowed by the
Sabatinas to visit Janstte Xirable at Rock Creek. [1d. at Tr. 297:6-23.]

Nicole would not lift the visitation restrictions until Jeaunean Sabatinz asked
her to, and finally allowsd Bonnie Lazzell to visit Janette Kimble. But she told
Nicols to place & permanenit visitation restriction on Dermis Myers and his daughter
Denina Geistlinger. [Jeannean Sabatina Testimony, Tr. 102:2-110-10; Ex. 250 at
SAB-006523.]

Acting as Jnnetis Kimble's power of attorney, Nicole Sebatina, placed
permanent visitation restrictions on Dennis IMyers and his daughter, Denina. [Id. at
Tr. 110:16-111:2; Bx. 250 at SAB-006523.] The complete restriction on visitation
and telephone callg from Dannis Iviyers and his dsughter, Denina, were not imposed
by Rock Creek. [Id. at Tr. 111:7-15.]

APS interviewed Kari Robinson st Rock Creel: on May 3, 2017, Ms. Robinson
informed the APS employee that Janstte Kimble’s visitation had been restricted until
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the hearing for guardianship (which was then scheduled to teke place on June 3,
2017). [Sealod Ex. 237 at SAB-006646.]
Kimble's speaks her mind to APS.

An APS employee spoke fo Janeite Kimble at Rock Creek on May 3, 2017.
Jenette Kimble informed the APS employee that her niece Bonnie was not allowsd
to speak to her, her friends Dennis and Beth were not allowed to visit her in ths
facility, she did not know why she was in the facility, she could not vieit with others,
nee the telephone or write letters, and for the sentence she was asked to write in her
mini mental examination, ivis. Kimble wrote “I want to go homs.” She informed the
APS employee that she was upset about whet had happened to her aud would like
some answers. [Sealed Ex. 237 et SAB-006646.]

The Kimble family doctor and a friend oppose the Sabatinas.

Oa May 4, 2017, Jeneite Kimble’s long-tims primery cere physicien, Dr.
Alemi, informod APS that Janette Kimble was not physically or mentally vulnerable
énd was compeient t0 make her own decisions. [Pasquale Fontans Testimony,
Confidential Tr, 635:13-636:7; Sealed Ex. 237 at SAB-006447.]

On May 17, 2017, Janetts Kimble's friend, Denina. Geistlinger, and court
appointed counsel filed separate objections to the Sabatinas’ guardianship and
conservatorship petition regarding Janette Kimble. [Jeannean Sabatina Testimony,
Tr. 114:25-116:19; Bx. 225 at SAB-006376; Ex. 231 at SAB-006395.] As of Mey
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25,2017, when Nicole Sabatina lifted restrictions on farnily visits and calls to Janstte
Kimble at Rock Creek, but meintained the restrictions on Dennis Mvers and his
daughter, Denina, she was doing so as a FOA. [Jeanncan Sabetina Testimony, Tr.
114:12-19; Ex. 250 et SAB-006524.]

The last effort to obtain the guardiansiip through fisrther deceit.

Janette Kimble wanted to attend the June 20, 2017 hearing on the Sabatinas’
petition for guardianship and conservetorship, [Id. at Tr. 118:14-23,] To stop her and
obtzain the guardianship/conservatorship, the Sabatinas did “creative thinking” again.
Thsy sought a medical cpinion from Melissa Hoover, the physician assistant to Rock
Croek’s “in-house” physician whose order had improperly admitied Kimble into
Rock Creek, that Jenette Kimble should for medical rcasons not be allowed to attend
the June 20, 2017 court hearing to-dstermine whether the Sabatinas should be
appointed guardien end conservator for her.

They further sought, but did not receive, a letter from Melissa Hoover stating
that Janette' Kimble required admission to ths Sage Unit at Banuer Del Webb
hospital, which is & Level 1 psychiatric inpatient progrem. [1d. at Tr. 119:3-124:4;
BEx. 250 at SAB-006550-52.]

Cn June 19, 2017, Bonni¢ Lazzell and Laure Taylor learned from Janstte
Kimble’s court eppointed counsel thet the Sabatinas were not going to let Jeneite
Kimble attend the June 20, 2017 hearing. He also informed thern that the Sebetinas
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had no legitimate right to keep her at Rock Creek or to prevent thein from taking her
to the heering. [Bonnie Lezzell Testiraony, Tr. 298:22-299:23.]
The escape to court.

Jeneito Kimble was upset when she learned thet she may not be able to attend
the June 20, 2017 hearing, [Id. at Tr. 300:9-11,] Bonnie Lazzell and Lanra Tzylor
told Janeite Kimble that the Sebatinas had no legal right to keep her at Rock Creek
end she could leave if that is what she wanted. As Bonnie Lazzell and Laura Taylor
were leaving Rock Croek, Janeite Kimble ran out the docr of Rock Creek to Laura
Taylor’s car in the parking lot. [Id. at Tr, 300:24-302:5.]

Nicole Sabatine and Jeannean Sabatina, who were at Rock Creek, ren after
Jenette Kimble as she was running to Laura Teylor’s car in 2 final attsmpt to kesp
her from the hearing. fId. at Tr. 301:25-302:15.]

Severel of Janstte Kimble’s family members, frionds, and nsighbors attended
the June 20, 2017 heering on the Ssbatinas’ guardianship end comservatorship
petition to support Janette Kimble end in opposition to the Petition, [Jeamesn
Sabatina Testimony, Tr. 124:5-125:1; Bonnie Lezzell Testimony, Tr. 304:3-10; Ex.
234 (media file).]

The Court denied the Ssbatines’ Petition for Guardianship and
Congervetorship, [Jeinnean Sabatina Tectiinony, Tr. 125:19-127:1§; Ex. 222 at

.SAB-006362; Ex. 233 st SAB006431-32.]



All of Jeannean Sabatina’s visits with Janette Kimble were s a geriatric care
meneger, 8t ths request of MNicole Sobatina. [Jeaunean Sabating Testimony,
Confidential Tr, 853:19-854.7.]

'Fuiure evidence of ar. intentional disregard of family.

Janetts Kimble’s neighbors and fexnily members provided Jeznnean Sabating
with Janette Kimble's family msmbers’ addresses and telephone numbers. [1d. at Tr.
995:2-996:23; Ex. 250 at SABR-006511, 006522.] The Sabatines did not consult with
Janette Kimble’s family members when formulating & visitation plan for Janette
Kimble after her admission to Rock Creek, [Id. at Tr. 996:25-997:13.] WLJ billing
records do not indicate that Jeaunean Sabatine conferred with Rock Creek's madical
staff' when formulating visitation and communication restrictions. [Id. at Tr. 997:14-
008:6; Ex. 250.]

Eonnie Lazzell paid to travel from her home in Danville, Tllinois to Phoenix
four timas to essist Janetto Kimbls in reeisting the Sabatinas’ attempt to be appointed
fiducieries, [Id. et Tr. 330:20-24.] Janette Kimble's estete spent $28,000 resisting
the Sabatinas’ guardienship and conservetorship petition, [Bonnie Lazzell
Testimony, Tr. 380:25-331:8.]

The cost of the litigation to Kimble and the benefit to the Sabatinas.

The Sebatinag sought reimabursement from Jenette Kimble’s estate for their

fees, attorneys’ fees, coets and Rock Creek costs. Janeite Kimble's court appointed
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counsel sought reimbursement of his foss, [Ex. 218-221. ef SAB-006319+6360.]

Eveniuzally, both sides dropped their demands for payment against the other. Bounie

Lazzell expleined the reason Jamette Kimble’s estaie dropped its demand for

reimbursement wes beozuse the estate would be depleted if they continued to pursue

reimbursement froin the Sebatinas, [Bonnie Lezzell Testimony, Tr. 331:15-332:15.]
The cost.

Jeannean wrote in the billing record that the POA. was trying to peint the
Sabetinas. as the “enemies.” She cieimed he did this by telling Kimble that the
Sabatines would put her in a nursing homa, cause her to lose her home, and cost her
$14,000 a month. [Id.] His estimate was not accurate. It was over $19,600 a month.

The billing records of the Sabeiina repoxt that Kimble had $28,215.48 in her
bank accounts &t the tims her POA Dennis Moyers wes caring for her and when the
Sebatinas entered her lifs. During their involvement she had iwo monthly sceial
security deposit checks of §1,297, end & refand of rent of §1,530 plus minor cash
and interest. These combined with her bank accounts totaled, $33,344.44. [Ex, 250
at SAB-006496.] In the approximate thres months that followed, until the Sabatinas
were forced out of her life, the Sabatinas had spent $59,973.87.

These included their approval of payments to WLC of $26,222.70, (3254.71
per day in services alone) the payment of attomey fees to Mushkatel Robbins &
Becker of $12,492.00, and the $21,259.17 cost of their decision to remove Kimble
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-against her will from where Kimble and Ler family members wanted her to live
(which slso hed availeble locked down memory care) into the “Rock Cresk
Alzheimer’s Specialty Caro Center* that both Kimblo and her family opposed. [1d.
at SABC0C6495-7 & §556.)

“The difference between the fecility used by the Sebetinas and the one chosea
by Kimble and hex family is forther exemplified by the billing statements. When the
family returned Kimble to ber femily from Rock Cresk, they ware charged over
$8,000 for “foes imposed due to lack of 30-day notice by family of Ms. Kimble.”
[1d.] It is not surprising that there is no evidence of any effort by the Sabatinas to do
anything to recoup those monies. In comparicon, when Kimble wasz moved by the
Sabatinag from Fellowship Square, it refiinded rent of $1,530. [1d. at SAB-006496.]

The family would also be forced to spend an additional $28,000 in atiorney
faes to fight tho guardienship. [Lazzell Testimony, Tr. 330:25-331:8.] The total cost
to Kimble was $87,973.87.

The aftermath.
The result of their effort is thet Jansits Kimble now resides with femily,

Bonnie Lazzell and her husband, in Deuville, Illinois. [Id. at Tr. 309:17-19.]
PREFACE
This is a cass of petterns. Ths petterns are not new. They unfortunately repeat

themselves, tims and time again, are thought to be stopped or removed, and yet
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resurfece. Not all fiduciaries display these paiterns. That some still do is evidenced
by this case. Alyssa Grey is an attoruey who was called as a witness by Jeennean
and Nicole Sabatina. Ms. Grey served as & Jadgo Pro Tempore for the Superior Court
of Arizona in Maricopa County from 2606 until 2017. In that service she worked,
among other doties, in the Probats Division. She has also served as a privats
mediator to assist in the resoluticn of probate-relsted disputes.

In private practice she has been eppointed ag Guardien Ad Litem in thet same
coutrt to assist in complicated matters involving incapecitated and vulnerable aduits,
-A significant pari of her law practice has involved matters regarding professional
fiduciarics. Included in those cases was the ropresentation of the Maricopa County
Public Fiduciary from approximately 1993-1996. These high-profile cases resulted
in the recovery of over $1 miilion mostly for excessive fees, commingling and self-
desling, Her opinion is that “Jt]he publicity from those cases was the catalyst for
gignificant chianges in the profession.” [Ex. 333.]

In ebout 1997, Ms. Gray wes part of en ad hoc cormmittee designed to help
forrmulate testing and protocols to formeally cali for certification of fiducieries. In or
around the year 2000, Ms. Gray was appoiuted & member of the Supreme Court
Fiduciary Oversight Committee. Thet Committee preliminarily looked et statutory
issues related to fiduciaries, arrest warrants, and random audits. That Committee was
followed by a reformulated Supreme Coust established Fiduciery Advisory
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Commission. It worked on the stats laws addressing fiduciaries and set up different
kinds of procedures. Ultimately, this work assisted in the bringing about of statutory
chenges and the Ceitification and Licensing Division taking shepe as the
administretive axm of tho Suprems Court that would overses the certificetion and
licensing of fiduciaries end the Fiduciary Licensing Program. [Id. & Alyssa Gray
Testimony, Tr. 1086:14-1067:3.]

In her practice, she has brought to successfisl conclusion over 50 surcherge
actions against fiduciariss prior to the statutory and court chenges that brought
licensure and licensod fiduciaries after licensure was implemented. She testified that
it is her opinion fiduciary licensing and regulation came about to protect the public
from incorapetent and unscrupulous fiducizries. [Alyssa Grey Testimony, Tr.:
1105:24-1114:11.]

Ms. Gray did not intimate that she was the sole impetus for change. Her
testimony was that ehe was part of a tidal weve of individuels who joined with
members of all three branches of governiment to address this tregedy and tried to
resolve it. Such was and remeing the length and breedth of its need for reform and
regulation, It is a tragedy shot through with hope.

The courts in Arizona heve broadly interpreted Arizona law to protect the
most vuinerable in our state. This is exemplified by the language in Davis v. Zlasos,
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211 Ariz. 519, 525 (App. 2005). There, the Court of Appeels declared in interpreting
the Arizona Adult Protective Services Act (“APSA") that,

To apply the APSA to Mrs. Zlatos it is only necessary to find that she
was either incepaciteted or vulnersble, Although a person mzy be both,
sez McGill, 203 Ariz, at 528, (*Ms. McGill, of courss, fits either
definition, end APSA clearly covers bet.”), the terms are not equivelent
gnd address distinct dangers to the elderly. An incapacitated person
cannot make informed decisions. A vulnerable parson may be eble to
make such decisions, but is unable to protect herself against being
abusad, neglected or exploited. The protections of the siciuie extend to-
a vilnerable adult even if the person is not incapaciiated.” (Emphasis
edded).

The court stated the role of the trial courts in analyzing evidence and the
method of analysis to follow. That court steted the first step was to determine
whether the ward meets the statutory definition of “vulnerable adult.” A.R.S. § 14-
5101 defines “incapeciteied person™ s “auy person whe is impaired by reason of
mental illness, mental deficiency, mental disorder, physical illuess or disability,
chronic use of drugs, chronic intoxication or other cause, except minority, to the
extent thet he lecks sufficient understanding or capacity to meke or commmmicate
responsible decisions concerning his person . . . .” Davis, supra.

Because the term “impeirment” is not defined, the ordinery msaning of the

word is to be applied. An “impairment” was found to be somsthing that causes a
“decreese in sirength, vale, amount, or quality.” Webster’s I, New College
Dictionary 553 (Houghton Mifflin C0.2001). The court found “that Miys. Zlatos had
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at the vory least begun a slide into dementia and mental impairment.” Her ability to
care for herself having been plainly decreased, the court found that such an
individual is physically impeired. The opinion includes the following quotation.

[TtThe circumstances surmounding financial abuse are further
complicated because unlike the bruises that often 2ccompeany physical
abuse, the gigns of financial abuse mey not be so obvious. Elderly
victims are more likely to report physicel abuss, believing that bodily
injury is more thrcatening than any materiel loses. [sic] they suffor.
Further, many senior citizens ave embarrassed about being financially
victimized, and there are rarely wiinesses to report it. Sometimes the
elderly simply do not realize that anything is amiss, Shelby A.D. Mocore
and Jeanetts Schaefer, Remembering the Forgotien Ones: Protecting
the Elderly From Financial Abuse, 41 Sau Diego L.Rev. 505, 509-11
(May—Juns 2004) (internel quotes and footnotes omitted).

Devis, supra et 526,

In Mey 2014, Laurie Roberts reported for the Arizong Republic the case of a
waoinan who had $1.3 million ia assets in 2005 but suffered e stroke. A professional
guardien wes put in place. “By 2009, she was broke and moved to nurging home for
indigents.” The article reported thet her lawyers “worked for froe for years, trying to
stop the bleeding aud then to get some of her money back.” Ms. Roberts report that
the werd got “the chance to change things, As a resuit of what happened to Meris,
laws were changsd and reforined were euacted in the hope of better protecting the

Maries among us,™

P e s et e B R |

3 Roberts, Leurie, Probate victim spoke softly bus was heard, Azcentral.com., 20 May 2014,
hitps:/vwww.azoentral.com/story/laurie-robeoris/2014/05/07 /maric-long-probete/8633239.
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This need for court oversight and protection is not limited to Arizona as it was
made clear by the U.S. Goverument Accountability Office (*GAO”). In a 2010
report, it found hundreds of allegations of financial exploitation by gnardians in 45
states, including Arizona. “In 20 selscted closed cases, GAC found that guardians
stole or otherwise impropaily obtained $5.4 million in assets from 158 incapacitated
victims, many of whom were seniors.” In 12 of the 20 cases, the courts failed to
oversec guardiens once they wsre appointed.”™ One of those cases cited as an
examplo of exploitation involved a gnardianchip in Arizone. Bvery state now hes g
version of an Adult Protective Service Law, covering such issues as tho definition
of a "vulnerable adult". 19 A.L.R.7¢h Art, 2 (Originelly published in 2016).

The law that esteblished fiduciary relationships grented an ability of others to
control the estates and persons who were most vuluerable. The purpose of the law
was {0 protect thoes who are uniformly recognized as necdy and at risk, An
unintended consequence of the law was the enabling of some people, groups, or
organization to have unfair edvantages over these same individuals. Laws, Codes,
Rules, and Ordere bind all people living in & community, These protect our general
safety and ensure our rights as citizens egainst abuses by other people, gioups, or
orgenizations,

4 USGAO, Cases of Financial Exploitation, Neglect, and Abuse of Sedors, Ssyt. 2010,
httns://orarwr.gao.govinew.itene/d 101045.pdf.
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Since first considering how to batter protect vulnerable mombers of the public
througti certification and then licansing of fiduciariés mors than 20 yeers ago, ths
purpose of these statutory, administretive and rule changes have focused on the
protection of these most vulnerable members of our public,

This case demonstrates that despite the significant efforts by all thres branches
of government, the need for protection remsains. The conduct described here also
uaderscores the need for the court to remain resolute end steadfest in its oversight,
without which meny of the irensgressions could not have been uncovered. Befors a
ward is moved into 2 “remory care” fecility or any restrictive setting, the fiduciery
should be asked quesuons under cath:

-How does -this promote “the civil rights and liberties of ths ward or
protected person and meximizes independence and self-reliance?” ACJA § 7-
202(NEG)-

-Is the decision to move or initielly place the ward in a restricied ssiting, “in
accocdance with the determined preferences of the ward or protected person, past
or cyrrent, in all instances?” ACJA § 7-202()(3)(b).

-Why is “the fiduciary reasonably certein the decision (to act in accordance
with the determinad prefersnce of the ward or protected person) will result in
substantigl harm” to the ward or protected person?
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-What is the objeciive. evidence that that supports that opinion? What
alternatives have beeh explored? ACJA § 7-202(}(3)(b) & ACJA § 7-202(3)(4).

-Has the fiduciary met their burden of proof to remove the ward fom their
boms or to separete the ward from femily and friends? ACJA § 7-202(T}(4)(e).

When the fiduciary seeks to remove the ward “frora the home of the ward or
separate the ward from family and friends,” the burden of proofis upon the fiduciery
to prove that “removal is necsssary to provent substaniie]l harm or because of
financial constraints.” The fiduciary should be required to mes{ that burden or be
removed or required to pey from their own funds for the cost of that issue being
litigated.,

This case also lays out a recurrent theme of the use of a quasi-police
investigation and control under the euspices of licensure es & fiduciary. Courts must
be vigilent to assure thet the fiduciety “only shall use the vulnemable adult's assets
golely for the benciit of the vulnersblo adult and not for the benefit of the person
who is in the position of trust and confidence to the vulnerable adult . .. .” AR.S.
§ 46-456. It i3 clesr from this cese that court oversight prevented other

transgressions from occurring. The judiciery must continue to do so.

I. CONCLUSION OF LAW RE: PURPOSE
The primary purpose of the ACJA regarding the certification end licensing of
fiduciaries end the Fiducilary Licensing Program itself is “the protection of the public
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in accordance with all applicable statuies, ACJA sections, and court rules.” This
putpose is safeguarded through the “effective administration of the fiduciary
program” and “licensure of fiduciaries and fiduciary entities for performance of
respongibilities in a professionel and competent manner . . . .” ACJA § 7-202(C).
Fiduciary licensing end regulation must be vigilant to protect the public from
incompetent and unscrupulous fiduciasies.

II. SUMMARY
General Analysis

Litigation is the legal method by which disputss, or controversics are reeolved.
In life and litigation, one purpose for reasoning and analysis is to arrive at-the truth
of things. In litigated matters this is ofien an arduous task. A fect is ususlly
determined from the evidence by ons of two separate metheds. The first method is
by direct evidence. This is typically far more obivious and objective. It is a basic fict
that is rerely in dispute, By example, in thege allegations it is no illusion that the
Licensees were factually licensed fiducieries. The parties stipulate to this fact, but
there is also a record of their individual applications,

The second method is circumstantiel or by inference. It is a8 e fact that is
established because it is logicelly inferred from a proven fect, In basic terms, itis 2
fact based on factual premises from which a conclusion mey be drawn. To b an
inferred fact, both the premiscs and the conclusion mmust-be true. However, for 2
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statornent to ba true it cannot be capable of meaning two opposing things. A direct
fact or an inferred fact establishes objectively the reel stats of affairs.

Both the Civil and Criminal Revised Jury Instructions with minor differences
differentiate these as follows.

Evidence may be direct or circumstantial. Direct evidence is 8
physical exhibit or the testimony of 2 witness who saw, heard,
touched, smnclled or otherwise acinslly perceived an event.
Circumsiantial evidence is the proof of & fact or facts from which
the existence of enother fact may be determined. The low makes
no distinction botween direct and circumstantial evidence.

The evidence is analyzed, and conclugions are drawn from that evidence regardless
of whether it is direct or circumstentiai.

Testimouwy is evaluated as it is not merely in logal procesdings but rather as is
done in ordinary life. Both the Civil and Criminal Revised Jury Instructions with
minor differences are designed to aid jurors understand that evaluation process.

In deciding the facts of this case, you should counsider what
testimony to accept, end what to reject, you may acospt
everything a witness says, or part of'it, or none of'it, Iu evaluating
testiony, you should use the tests for acciiracy and truthfulness
that people uge in determining metters of importance in everyday
life, incleding such factors es: the witness’ ebility to see or heer
or know the things to which he/she testified; the quality of his/her
‘memoty; the witness’ manner while testifying; whether he/she
bas eny miotive, bias, or prejudice; whetlier the witness is
contredicted by anything he/she said or wrote before trial, or by
other evidence; and the reasonableness of the- testimony when
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considered in the light oi the other evidence, Consider all of the
evidence in light of reason, common sense, and experience,

Unlike civil or criminel proceedings, under the ACJA § 7-201(H)21)Xc)2),
“The hearing officer raay conduct a hearing in an informal manner and without
adherence to the rules of pleading or evidence.” The parties were informed of this
during the initial preheering conference as well as by minuie eniry. Hearsay is
pormissible in these proceedings, but even if it wers not,

[Evidence] Rule 801(d)(1}(A) provides that & stetement is not
hearsay if “[t]Jhe declarant testifies. and is subject io cross-
examingtion about & prior siatement, end the statement ... is
inconsistent with the declarant's testimony.” This is a “broad
exception to the hearsay rule” becanss “Jilt is based upon a belief
that a jury ordinarily should b# permitted to considéer a prior
inconsistent statement in determining credibility.” State v. West,
238 Ariz, 482, 501 (Ct. App. 2015), citetions omitted.

The testitnony of ths Sabatinas was significently undermined by their own
confiicting statements. They were not credible. Exemnles of these inconsistencies
are ieplete thronghout this cage. One of the undarlying matters involvsd the 85-year
oid women, Jeannette Kimble, Sometime during the week of March 18, 2017, Nicole
Sabatine hed her first facs to face encouvnter with Ximble. Nicole seys she met with
her because Kimble had called her.

Nicole Sabating later informed CLD thet on the éay she first saw her that
Kimble “did not remsmber that she hed called me nor did she know who I was.” [Id.

2t SAB-006458.] If theee claims of Micole are true, then it would be ciser to anyone
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thet Kimble was 2 vulnerable adult. It is clear Nicole informed Kimble that she wes
a person in & position of trust and confidence to Kimble. But whet thet position was
would chenge as the need arose.

Nicole Sabatina emailed Karen Ceoley Bsq., on March 20, 2017 and told her
she had received & call from Jean[nJette Kimble telling hor thet she was the irusree
for Ms. Kimble. She told Cooley that she was set to ses Kimble the following day.
[Bx, 259.] ¥'st Nicole told CLD that on March 21, 2017, at 10:20 2.m. she “received
a frantic phone cell from Ms. Kimble indicated she was in need of my help and it
was an emergency and that I was her POA.” (Emphasis added.) She told CLD thet
she saw Kimble later that same day. [Ex. 240, SAB-006457.]

On Aptil 12, 2017, the story transitioned again. Nicole called Adult Protective
Services and was untruthful in telling them that “she was the licensed fiduciary thet
has been assigned with the client.” (Emphasis added.) [Ex. 237 at SAB-006441.]

When Jeannesn met with Kimble the first time she introduced hereelf as her
geriatric care manager who was. goiﬁg to “help Janeite Kimble” obtain the
medications and follow~up meodical visits she needed, The evidence proves a
different plan was in place. [Jeaunean Sabatina Testimony, Confidential Tr. 834:9-
21; Ex. 250 at SAB-006459.]

When Jsannean took Kimble to Dr. Sodhi, she told him thet she was “Jier
social worker.” [Id. et SAB-005501 & Sealed Record at SAB-010455.]
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When Jeznnean was asked if Nicole and she had planned to apply to bs
Kimble’s guardian and conservator “as of Apxil 17, 2017, she answered, “No, we
did not, Our thought was, again, contacting the family.” She complained itheat they
had “No way of contacting anyone” that was a family member, [Joannean Sabatina,
Tr. 82:4-21.] Howevex, her billing stetemeiit eniry for March 22, 2017 stated they
were elready discussing petitioning the court to bscome her guardien and
conservator. It is  plan theéy never deviated from. On Merch 23, 2017 Nicole called
attorney Mait Gobbato of Afushkatel, Robbins & Becker where Nicole workad 28 a
1099 employee and told him o “move forward with the Guardian/Conservatorship
for her.” On March 24, 2017 Nicole met again with Mr. Gobbato. [Ex. 250 at
005498-65C0,] On March 29, 2017, Nicole wrota to Jeannean telling her that the law
firm she worked at, Mushkstel, Robbins, & Becker, were drafiing the petition. [Id.
at SBAC06503.]

When asked if the nurse Jeannean hired full time for WLJ provided clinical
services, Jeannean demied thet the nuree did. [Jeannean Sebatine, Tr, 37:2+4; Ex. 316
at 9948.] It is clear she changed her testiraony for the heering, When asked about the
use of 2 nurse on March 21, 2018, she swore the nurse “provides the clinicel piece.”
[Ex. 316 at 9945:20-21.] When asked “what’s the clinicel side of the practice?” She
answered, “Nursing.” [1d. at 9948:10-12.] These duties included doing vitels and all
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the services that nursing staff would do at 2 memory care facility, except her nurse
also did querterly chart reviews. [Id. at 949:13-50:24]

Jeannean was asked to explein the responsibilities of, or otherwise tell, what
a guardian did. She testified that a guardian oversees the care of the ward, schedules
all appointments and “[o]i roost occasions, they are—a lot of them are followed in-
house.” [Id. at 9908:19-24,] She stated that if thove is something extraordinery,
“Nothing is done unless it is approved by the consexrvator that this is affordeble to
this protected pereon; if it is not, then we try to teke & different avenne.” [Id. at
9909:5-8.] She was asked, “What is a conservator?” She answered, “My role, as I
sce it, is to provids the protected person, to care for them, to protect them, to
advocate for them, end to see that their needs are met end that they are placed in
least restrictive based on their needs. Iy role is to keep Nicole.” [Id. at 9909:13-12.]

When asked how they avoid ovemstepping into each other’s arsa of
responsibility, she answered, “I think for me, I understand where my sxpertise liss.
And | understand whewre hers is. And I respect thet. She respects mine,” [Id. &t
9910:8-14.] She explained that there was only one case in which MNicole wes
appointed guardian and conservator, but she did “cere managemsnt” and stated it
was “per the family request.” She was hired by her daughter 2nd reported to her. She
was asked “Does that involve a contract, an agreement of sorts?” She answered
“Usually, she does sign a letter of agreement for me, yes.” [Id. at 9913:6-9914:3.]
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The conflict of this only occurring on one such case and her later testimony that shs
“asuelly” entered a contract with Nicole was apparent. When confronted with the
discrepancy she claimed it was the only time that had happened.

This line of questioning was returned to later in the deposition. Jeannesn was
asked when she wae both the guardian and conservator whethér Nicole was involved.
She answered that she was. She was askad what wes her involvement? Jeannean
answerad, “Sko managed the estate.,” The interviewer asked, “She managed the
estate?” Jeannean said “She—well, the —she did the financial side of that duel role.”
[1d. at $937:18-9938:2.]

When initielly asked what the differsnce was between her acting as a guardien
end a geriatric care manager, Jeannzan Sebetine testified she weas ounly 2 “resource.”
“I provide supervision and oversight of the ssrvices the ward is receiving,” She later
admittsd thet the guardian “provides the oversight as well.” [Tr. 28:13-22.]

Nicole was asked if all services provided by WLJ, their jointly owned limited
liability company, wers subject to the statewide fee guidelines, Sh egread it was.
[Tr. 245:23-246:3.] When shown the billings that WLJ billed for “maintenance™ of
all client files at $55 per hour, she testified she believed that the fee guidolines
 allowed fot a cortain amount of clerical work such as the maintenance of files. [1d.
at 247:25-248:11.] When confronted with the actual guidelines that stated such
charges were prohibited she reversed her position and testified that the very thing
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ghe testified was clerical, that she suddenly did “not consider those clerical type
.services.” [Id. af 249:5-9.] Far more troubling is the Sebetines’ snbterfuge in the
Kimble matter which is separately discussed below.

In her billing statement Nicole mekes no mention that Kimble did not know
who she was when she arrived. Yet she stetes that she “discussed at length with her
the observations of Bowell Hospital end the referral to a paychiatrist.” It is clear that
she also accessed her last will and testament. There was no authority, iegel or
otherwise, for her accessing those records, especially when Nicole certified to CLD
that Kimble could not remember who she was from the day before, degpite Nicole's
cleim that Kimble had purportedly looked wp her name and phone number, celled
her, and cerzied on a conversation with Nicole.

Kimble had 2 POA, Dennis Meyers. The Sebatinas kuew this. In her first
encounter with Kimble, Micole immadiatsly undermined Kimbls’s POA by
expressing to Kimble her “concern with Dennis accepting money for jobs performsd
for her, end my concérn of Dennis being the sole beneficiary of her Will.” [Ex. 250
et SAB-005598.] Yet sho charged Kimble, a person who did not even know who she
wes, $125.00 for that visit. Thére is no evidence thet there wes any agresment by.
Kimble to be charged auy emount. In short, Nicole did exactly what she expressed:
cozicern over regarding Mr. Meyers. She charged Kimble.
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Licensees called as ons of their experts, attorney Lawrence F. Scaringelli.
Lawyers can also T:e called as fact witnesses, Bui when they offer opinions their role
chenges.

Experts, even lawyer—cxperis, are not advocates for the re'ta.ining
party. The lawyer-aexpart witness proffers opinions to eid the

enalysis of how the underlying facts of the.case comport with the

legel standard or rule.
Lisa M. Panahi, Senior Ethics Counsel and Ann Ching Ethics Counsel at the

Stete Ber of Arizons, When the Lawyer is Also an Expert. March 2017 Arizona
Attorney.
“The duty of the expert witness is incongruent with that of the lawyer

representing the party, who must advocate the client’s objectives diligently through
all lawful measures.” 5 D,C, Ber Ass’n Legal Ethics Comm., Op. 337 (2007)

Expert testimony confined within nariow bounds can be of assistance in any
dispute resolution system, Lewyer—experts, liks experts from other professions and
trades, assist the trier-of-fact in navigating the evidencs and principles integral to the
issue at hand. Whea they shift to advocacy or actively inject factual testimony they
cloud thie issnes rather than clarify tlic process. Experis mgy state their opinions
gbout the significance of facts but only if their specialized kmowledge “will help the
trier of fact to understand the evidence or to dstermins a fact in issue.” Ariz. R, Evid.
702(a).

Mr. Sceringelli repeatedly struggled with objectivity and instead would
interject advocacy by offering answers that were not responsive to the question or
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were pure advocacy. This ocourred carly in his testimony. [Tr. 922:3-5.] Thie led to
2 caution that ha was not to “advocate for either party.” He was warned to answer
the question asked, “rether then you answer what you think he should have asked
you.” [Id. at 922:6-15.] Despite that warning, when asked “when” did care
manzgement issues arise or “where” that cams from, he-launched info non-
responsive advceacy.

The problem is, what is care management and what is guerdian
service and where do you draw the line, and what fells under
which mbric and is there & bright line between the two? And
soms people try to say there is a bright line, but I don’t belicve
there is. And it makes it difficult, when you say you cen’t do care
management. [Tr. 931:22-932:4.]

He was asked regarding an answer, “So you are going back to the latter part
of 2017, I believe?” He answered “Correct.” He then comnfinmed for ten lings of
testimony which ended with whet resulted in a different answer to the same question.
“So to my kmowledge, no,” [Id. at 925:2-13.]

When later asked, “Was the accouniing ultimately approved by the Couzt?”’
Hig engwer traversed that he thought they were in the “process of filing the third.
accounting” to his claim thei “the Sabatina have basicelly not béen peid in that entire
time.” Thig non-responsive answer then reversed and stated that there was a credit
due the ward. The answer then vearsd another direction when he stated thet “the
‘credit has been used np” and then reversed to “but it may still ectually have soms
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credit going into the next accounting period.” [Id. at 928:7-19; See¢ also Scaled Tr.
at 951:14-17.]

Summarized Findings.
In eight seperete counts Licensess were charged with multiple violaiions of

court mlés, staiutes, and the ACJA. These ere reproduced and are atteched in
Appendix A for easy reference. Additionally, that Appendix includss the full text of
those ACJA sections, statutes, and court rules so cited and alleged to bz violated.
The findings for each of the eight counts ere summierized in the order cherged.

1. The licensees engaged in multiple acis of conflict of interest.

The evidence overwhelmingly establishes that the Licensees engaged in sslf-
dealing and conflicts of interest as well as ths eppearance of self-desling and confiict
of interast. They actively and intentionally engaged in multiple and repetitive acts of
conflict of interest to profit themselves 2t the direct herm to the individuals they wars
charged to protect.

2. The licensees engaged in multiple acis of filing false or misleading esinte

budgets.

The evidence overwhelmingly establishes a knowingly, if not intentionel
paitern of filing with the Court or presented testimony to the Coust thet was

misleading, inaccurate, or felse, or that contains misstatemasnts, misrepresentations,
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or omissions of material fact. Thess intentionally avoided transparency to the
detritnent of their clionts.

3. The licensees engaged i inultiple acis of flling false or misleading estate

affidavits.

Tho evidenco overwhelmingly establishes an intentionel patten of filing with
the Court false or misleading affidavits. Thess false affidavits actively hid from the
court their conflicis of interest in order to profit themiselves at the sxpense of their
clients.

4. The Hcensees on multiple occasions intentionally failed to timely aonend

budgets.

The evidence overwhelmingly established an intentional pattern of failing to
timely emend budgsts. Thess failings were precluded transparency, actively avoided
court oversight, and were done to profit themsslves at the expengs of their clients.

J. The licensees violated the Arizona Siatewide Fee Guidelines

(“Guidelines”).

The evidence overwhelmingly establishes thet licemsses intentionslly,
consistently, and routinely violeted these Guidelines. Despitz that they were
repeatedly put on notice of these concemns raised by court accovutents, this pattern

continued at tis expense of their clients and to profit themselves.
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6. The licensees repeatzdly engaged in inproperly restricting iheir client’s

contact with family and friends.

The evidence overwhelmingly esiablishes that the licensees intentionally
restricted their client’s contact with family and friends, ignored thair client’s civil
rights and libertics, independence, and sslf-reliance in order o profit themselves at
the expeuse of their clients.

7. The licensees improperly operased under an assumed name.

A certificate holder is not ellowed under the ACJA to transact business vuder
an gssumed name or under any designation, name or style, corporate or otherwise,
other than the legal neme of the individual or business entity. The licensees
knowingly zaneacted business under an assumed name to conceal their conflict of
intareét to the harm of their clients and to profit themsslves.

8. The licensees failed to reyort their misconduct.

Under the ACJA, a fiduciary is required to notify division staff'if the fiduciery
has knowledge that another licensed fiduciery, even a relative, has commiited
misconduect raising a. subetantiel question as fo the fiduciary's honesty,
trustworthiness, or qualifications s a licensed fiduciary. Bach of the licensees knew
that thoy were individually and collectively engaged in the conduct sumrnarized
above. Thay cach had a duty to the report the other and feiled to do so.
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A Notice of Formal Stetement of Charges end Right to Heering was filed by
the Supreme Court Ceriification and Licensing Division with the disciplinary clark
and served upon Jeannean Sgbating, License, Number 20615, end Nicole Sebatina,
Licanse Numbser 20684, (“Liconsecs™). Thereafter, this matter procesded to hearing
before the PDJ es the assigned hearing officer. After the closing of the record of a

.hearing, it is required under the ACJA that the hearing officer file a written
recommendation with the disciplinary cleck which includes findings of fact and
conclusions of law. The burden of proof is by preponderance of the evidence.

The ACJA provides thet if the hearing officer rscommends the Board enter.
findings that either or both Licensses committsd ane of more ects of miscondngt, or
violations, that the heering officer include in separately stated sections of the
recomnmendetion report an anslysis of mitigating and aggreveting factors end
recommend eny impositidn of permissible sanciions.

A judiciel decision implicitly, if not explicitly, considers juriediction. “Subject
maiter jurisdiction” refers to a court's staintory or constitutional power to hear and
determine & paiticular type of case. See United States v. Coiton, 535 U.S. 628, 630,
122 8. Ct. 1781, 152 L.Ed.2d 860 (2002); First Na:T Bank & Trust Co. v. Pormong
Mack. Co., 107 Ariz. 286, 288, 486 P.2d 184, 186 (1971) (in division); Restatement
(Second) of Judgments § 11 (1982) (defining subject matier jurisdiction as a court's

64



“autharity to adjudicate the type of controversy involved in the action™). Furisdiction
in this sense cennot be conferred by the consent of the parties and 2 court that lacks
subject matter jurisdiction cannot edjudicate the action. State v. iMaldonado, 223
Axiz, 309, 311, 223 P.3d 653, 655 (2010).
The parties in their Joint Prehearing Statement, (“JPS™) have stipulated as a fact
.that the Board has jurisdiction over the licenses of Licensees. [JPS Stip. Fact. 29.] It
is stipulated the Board holds oversight authority to investigete complaints against
licensses end to initiate disciplinary yrocedures under ACJA § 7-201(h). [id. at 30.]
‘Notwithsianding, it is prudent to review the issue of jurigdiction as the stipulation of
the parties cennot confer jurisdiction where it is lacking,

Il. LEGAL CONCLUSIONS RE: JURISDICTION.
1. The Arizonz Supreme Court has jurisdiction of the regulation of fiduciaries.

ARS, § 14-5651, That law directs that the Supreme Court “adopt rules” for
implementing licensure for fiducieries, “At 2 minimurm the rules " are
requiied to have a “code of conduct.”

2. The Arizona Supreme Couri promulgated the ACJA fo provide the rules for
implementing licensure for fiduciaries, the administretion of the minimmum
quelifications for licensure, certification, and discipline of individuel and

business ﬁdnciarie, and a code of conduct.
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. Fiducieries are individuals and entities certified under ACJA § 7-202. Licensees.
ACJA § 7-201 applies to licensed Fidnciaries. ACJA § 7-201(F) defines the
“Role and Responsibilitiecs of Certificats Holders” including Fiduciaries. It
requires, among other things, that “[e]ach individual certificate holder ehall
adhere to the code of couduct or sienderds of conduct, subssction (J) in the
applicable section of the ACJA.”

£, The code of conduct applies under ACJA § 7-202(J) “to all licensed fiducieries.”
. The Fiduciary Board is established by the Supreme Court of Arizona, whose
members are appointed by the Chief Justice. ACJA §§ 7-201(D)(3)(a)~(b), 7-
202(D)(4)Xa).

. The Board is empowered to enact its authority under ACJA §§ 7-201 & § 7-202.
. The primary role of the Boerd is the protsction of the public through ths
ceriification end oversight of certificate holders and the fair and imperiial
applicetion of the sections of the ACJA and coust rulss. ACTA § 7-201(D).

. Under the ACJA § 7-201(H)(22)(a), ths hearing officer mekes a written
tecommendstion to the Board regarding alloged acts of miscondact or violations
of the statntes, court rules, or appliczble sections of the ACJA by certificato
holders.
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9. This hearing officer and the Board has jurisdiction. The procedursl rights
afforded to the license holders are substantive and meet the requirement for dus

process.

IV. PROCEDURAL HISTORY
The complaint, investigation ard notice of formal charges.
1.  The Certification and Licensing Division of the Supreme Court of Arizona

(“Division™) received an e-mailed complgint agrinst Jéannean and Nicole Sabatina®
(“Licensces”) regarding ths protected person, Jenstte Kimble. [Ex. 241.] Pasquele
Fontena, CLD Investigator, wes assigned to investigate the Kimble Complaint.
Pasquale Fontans Testimony, Ti. 470:17471:4; 471:25-472:12. The charge
elleged, aniong other thinge, thet the Licensees moved Ms. Kimble from an
independent living facility of her choosing to a lock down memory care facility and
regtricted family members and friends from visiting Ms. Kimble, Pasquale Fontana
Testimony, Tr, 473:3-15; Ex. 241 at SAB-006491,

2. Pursuant to ACJA § 7-201(H)(1)-(4), the Division reviewed, screcned, and
investigeted the complaint, During the Division’s investigation “Information was’
obtained indicating that the Licensses engaged in conduct that may have violated
the [ACJA] in several other matters.” [Bx. 296 et 1.] CLD hed received ellegations
from Gail Krbechek involving their billing prectices regarding fiduciary services

s They oollwl::\r@ly aleo do business undez the nams itk Love, Jeannean, LLC.
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they provided to Lavesn Stesik (“Stasik Compleint”) Ex. 212 et SAB-006243,
Pazquale Fontens Testimony, Tr. 473:24-475:11.

3. That investigation included wituess interviows, an oxtensive review of court
records and the fiduciary records produced by the Licensees. Pasquale Fontans
Testimony, Tr. 473:15-2. The Licsnsses were interviewed and were represented by
counsel during the interviews. Pasquaie Fontena Testimony, Tr. 479:24-480:3; Ex.
298 (raedia fils); Ex. 209 (media iile); Ex. 315 at SAB-009679; Ex. 316 at SAB-
009882, The Licensees’ counsel, Zachary Mushkatel, submitted their response to
the Director Initiated Complaint on December 29, 2017. Pasguale Fontsna
Testimony, Tr, 4831:7-482:3; Ex. 300 at SAB-008495; Sesled Ex, 301 at SAB-
00852,

4. At the request of the CLD and 25 authorized under ACJA § 7-
201(D)2)(b)(3), & direcior-initiated complaint followed. [Ex. 296 at 1, 6 & JPS
Stip. Fact 31.] Ultimately, the matter was assigned wes assigned Complaint
Numbers 17-0027 and 17-0028. On June 26, 2018, pursuant to ACJA § 7-
201(E)(5)(2)(3), Probable Ceuse Eveluator, Miks Beumstark, entered a finding that
probeble ceuse existad as to Allegations 1 through 8 in complaint mumbers 17-0027
and 17-0028. The Stafutes, Court mles, ACJA, and orders cied gs relevant to the
glleged acts of misconduct are detailed in the Investigetion Summary, Probable
Cause Analysis and Determination Repor: and Order of the Board [Exs. to Notice
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of Formal Statemant of Charges and Right to Hearing; Bx. 356 at 133; See also
Appendix A attached.]

5. Pumsuant to ACJA § 7-201(H)(1)(iX2) and (EI)(5)(c), the Division
forwarded to the Fiduciary Board (“Board™) the investigation summery, the finding
by the Frobable Cause Eveluator, and e written recornnendation by the Division
Director for the appropriate disposition of the complaint, [Ex, 356.] On July 12,
2018, the Board adopied all recomenendations of the Division Director with respect
to Jeenneen, Nicols, aud WLJ, Jeannean, LLC (“*WLJ”), finding grounds for formal
disciplinary action existed and voting to revoke the licenses of Jeannean and Nicole,
[Ex. 356 et 134-38,]

9. OnJuly 19, 2013, MNotice of Fotme] Statemont of Chm:ges and Right to
Heering in this matter wes filed with the disciplinary clerk. [Ex. 356 at 8-10.]
Jearnean and Nicole acknowledge thef they were properly served. [Licenseee’ Prop.
Pindings 2.] Pursuant to ACJA § 7-201(FH)(13), they timely requested & hearing. A
request for hearing must uclude “the ACJA subsoction eutitling & person or
business to a hearing, the factual basis supporting the request for heating and the
relief demanded.” Any defenses not made in their Answer are weived. ACJA § 7-
201(ED(11).
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Procedural compliance

7. In commpliance with ACJA § 7-201(H)(20), a telsphonic prehearing
conference was held on September 4, 2018, Both parties were represented and
eppeared at that initiel conference. Written Orders were eniered impoging
limitations to nromote simplicity in procedures, feirness in administration,
eliminstion of nnnecessary expense, and protection of the public while preserving
the rights of the certificate holder. The casss were combined for all pnrposss. The
matter was set for hearing.

8.  The parties were informed that the ACJA sets forth the legel euthority
and jurisdiction for the hearing. The perties were reminded with emphasis that the
Division has the burden of proof “by & preponderance of the evidence.” ACJA § 7-
201(H)(21)(c)(4). The parties were informed that ACJA § 7-201(B)(2){c)(1)<5),
(H)(12)-(H)(23), and (H)(25)-(E1)(27) provides the procedures for the hearing. The
parties were reminded that the hearing officer makes binding findings of fact and
conclusions of law, and these findings end conclusions form the besis of a
recommendation to the Board on the éction.

9. The hearing was scheduled to commence on Movember 26, 2018. The
perties wexe ordered to “immediately exchange eny exhibits which they may
intreduce et hearing.” This order was issued to assure compliance with ACJA § 7-
201(H)X173(a), which requires the parties to file all pleadings or other documents
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wiih the disciplinary clerk at least fificen days prior to the schieduled hearing dets,
end to avoid surprise. The pariies were ordered to exchangs the names of witnesses
whom the disclosing perty expacted to ceall at hearing and provide & fair description
of the substencs of each witnesses’ expected testimony. Bach party was ordered to
file a prehearing memorendum one week bafore the hearing outlining “the facts
which are invelved and a brief discusgion of how these facts apply to thet pariy’s
interpretetion of the [ACJA]"

10. For reasons stated on the record, the hearing was rescheduled to begin
on February 13, 2019. Pursuant to ACJA § 7-201(H)(21), the hearing officer
possesses broad powers over the procedure at the hearing, and as authorized under
§ 7-201(H)21)(c), the hearing officer conducted the hiedring. “in an informal
menner and without adherence to the rules of pleading or evidence.” At the
conclusion of thé hesring on February 21, 2019, each party was ordered to fils a
proposad recommendation with findings of fact and conclusions of law.’

The Hearing
On February 13, 2019, this matter proceaded to hearing. Nency Bonnell and
Caroline Shoemaker appeared for on bahelf of the Attorney Generel. Gary Strickland
appeered on behelf of Jeannean and Nicole Sabatine. The hearing was conducted
end considered iri 2ccordence with the ACJA. The heering wes open to the public
end was attended cccasionslly by the public. ACJA § 7-201(E)(21)(c)(1). All
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teslimony teken was raquired to be under oeth or affirmation, except matiers of
which judiciel notice was taken or entered by stipulation, ACJA § 7-
201(H)(21)c)(3). The hearing was conducted and recorded in compliance with
ACJA § 7-201(ED(21)(d)X(1).

“In-all formal disciplinary matiers brought as the result of an order by the
board, cvidencs in support of the formal statement of disciplinary charges is
presentcd first and cerries the burden of proof by 2 preponderance of the evidencs.”
ACJA § 7-201(H)(21)(c)(4). All proposed exhibits were admitted by stipulation of
the perties. The following witnesses tesiified et the henring: Jeannean Sebatina;
Nicole Sabatine; Ronnie Lezzell; Sheryll Prokop; Pesquele Fontana; Shelig Clark;
Kari Robinson; Jean Meaziin; Stephenie Fielkin; Sharon Bell; Lawrenco Scannge]h,
and Alisa Gigy.

V. FINDINGS OF FACT®
The JPS Stipulations of Material Fact and Applicable Law,

The parties i their JPS stipulated to cartain matesial facts and the applicable
fawr to the issuss reissd by the charges. “A stipulation by the perties es to the fcts,
so long as it stands, is conclusive between them, aud cennot be contradictsd by
evidence tending to show the fects otherwise.” Higgins v. Guerln, 74 Ariz. 187, 190

& Where not otherwise indios tOd, the findings of fact are drawn from testimony or exhibits.
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(1952) (citetion omitted). Consequently, this hearing officer is bound by those
stipulations, The following ai® accepted as facts.

1. Inher April 22, 2008 application for licensure as a fiduciary and in ali
renewsl apolications, Jeannean Sabatina repregented that she has resd, reviewed, and
egread to ebide by Arizona Cedo of Judicial Administration (“ACJA™) §§ 7-201 end
7-202, appliceble to licensed fiduciaries.

2.  Inher March 9, 2012 application for licensure as & fiduciary and in all
renewal applications, Nicole Sebatina represented that she has read, reviewed, and
agreed to abide by ACJA §§ 7-201 and 7-202, applicable to licensed fiduciaries.

3.  As licensed fiducieries, Jeannean Sebetina and Nicole Sebatina are
mandsted to perform all dvties and discharge all cbligations ih accordance with
current Arizona law, federal isw, administrative rules, court orders, court rules,
edministrative orders end the ACJA.,

4,  Jeannean Sabatina is [the mother of Nicole Sabatins].

5.  Jeannean Sabatina has had an ownership interest in WLJ from 2011

throughthepresant.
6.  Nicole Sebsting has had an ownership interest in WLJ from 2015

through the present.
7.  WLJ is a geriairic care inanagemsnt business and provides geriatric
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8.  WLJ engages in fiduciary activitics.

9. WLJ it not e licensed fiduciary entity.

10. Jeannean Sabeting is a certified geriatric care menager.

11. Jeannean Sabatina provides geriatric care menagement services to
werds in probete cases for which she is, at the same tims, the court appointed
fiduciary for those wards,

12. Jeannean Sabatins has provided gerieiric care management services to
wards/protected nersons when, at the same time, MNicole Sebetina wes the court
appointed fiduciary.

13, Jeannsean Sabatina bills the same hourly rate whether she is providing
geriafric care menagemrent services or licensed fiduciery services.

14. A licensed fiduciary is required to file an Estate Budget within 50 days
of appointment by the Court.

15. When Nicole Sabatine and Jeanneen Sghatina were granted licensure,
they agreed to abide by all statutes that govern their licensure.

16. Nicole Sabatina was 2 1G99 contract employee at Mushkatel, Robbins,
& Becker, PLLC (“MRB") from 2012 through July 7, 2018.

17. Nicole Sabatina, while a 1099 contract employee of MRB, on cccesion,
retzined MRB as counsel in probate ceses for which she was the court eppoinfed
fiduciary.
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18. On cccasion, Jeannean Sebating has retained MRE as counsel in
probate cases for which she was court appointad fiduciery and while Nicole Sabatina
was a 1099 contract cmployee of MRB.

19. As conservator, Nicole Sabatine i8 responmsible for suditing and
epproving all billings requiring payment from clienis’ estaies, including the
gnardian’s billings.

20. As conservator, Nicole Szbetine is responsible for prepering end filing
eatate tudgets with the court.

21.  As conservator, Nicole Sabatina is responsible for preparing and filing
annual accountings with the court.

22. As conservetor, Nicole Sabatina =udited- the conservator’s end
guardien’s biilings to be paid from clients’ estates for compliance with ACJA § 3-
303,

23. Jeaunean Sabaiina and Nicole Sabzatina are mandeted to provide end/or
ensure that reports, notices, financial accounts end other dccuments ave timely,
complete, accurate, nnderstandable, in & form acceptable to the court, consistent with
the requirements specified in Arizona law, court rule, and the appliceble sections of
the ACJA.

24. Jeannean Sabatina and Nicole Sebatina ave mandated by ACJA § 7-202

to not knowiugly file any document with the court or present testimony to the court
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that is misleading, inaccurate, or false, or that contains misstatements,
misrepresentetions, or omissions of material facts.

25. Joanneen Sabetina and Nicole Sabatina are mandeted by ACJA § 7-202
to avoid self-dealing, conflict of interest impropriety, or the appearance of a conflict
of interest or impropriety.

26. Jeanneen Sebatina end Nicole Sebatina are mendated by ACJA § 7-202
to maintain independence fioin &ll gervies providers to enable the fiduciary to
coordinate services, chellenge inappropriate or poorly delivered services, and act in
the best intereat of the ward or protected person.

27. MRE -aftorneys represented ecither Jeannean Sabatina or Nicole
Sebatina in the following matters:

» PB2015-002195 Dorothy Frieders

¥ PB2015-070041 Anna McClary

¥ PB2016-071488 Sonia Grove

% PB2017-050011 Janette Kimble

« PB2014-071019 Nancy Chilton

» PB2013-071060 Sue Rose Fowell
28, Jeannsan Sgbatina and Nicols Sabating ere aware of the fos Guidelings,
29. The Board has jurisdiction over license numbers 20615 end 20684,
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30. The Bozid holds oversight authority to investigate complaings against
Licensees and to initiate disciplinary procedures under ACJA § 7-201(h).

31. On October 25, 2017, & Director Initiated Complaint wes filed with the
Division,

32, Noihing in the Exam Study Guide. addresees AR.S. § 14-5106, the
Affidavit of Person to Be Appointed es Guerdian or Conservaior (“the Affidavit”).

33. Nothing in the Complaint (“Formal State of Charges™) indicates that
the [Licensess] ifwiled to utilize their individual license mmnbers when filing
documents with the Superior Court, as required by ACJA § 7-202(F)(3).

34, In 2015, the CLD began an audit of the [Licensses], spanding
epproximetely two days, reviewing files and asking questions,

35. ACJA § 3-303(C);

36. ACTA §§ 3-303(D)(2)(c), (8)(2), (k) and (D);

37.  ACJA §§ 3-303(D)3)(c)(1):(3):(4), and (1), (m) and (q);

38. ACJA §§ 7-201(B)2)(c)(2)(b)(iii);

39. ACJA §§ 7-201(EX6);

40, ACJA § 7-201(F)(3);

41. ACJA § 7-201(@){(4Xe);

42.  ACJA §§ 7-201(FD)(6)(a), (g), (h), () and (k}(6), (7) and (8);

43. ACJA § 7-202(F)(10);

77



44,  ACIA'§§ 7-202()(1)e), (b) end (c)(2) end (3);

45. -ACJA §§ 7-202(3)(2X(e), (b)(1), (6X(2) and (OX3)Xa);

46, ACJA §§ 7-202(J)(3)(a) and (b);

47. ACJA §§ 7-202(T)(4)(e);

48. Arizona Rulee of Probate Procecure Rule 20 and Rule 30.3;

49, ARS. §§ 14-5106(A)(2), (4) and (11).

Findings of Fact fron the Record,

Joannean Sabatine is 2 certified geriatric cars manager and testified she has
provided geriatric services eince 2000, In 2009, she became a licensed fiduciary. [Tr.
et 26:15-20.] In 2008, Jeannean opened Heartfelt Care, L.L.C. (“Heartfelt"), which
provided geriatric care management exclusively. [Tr. at 30:23-25.] Subsequeritly in
2011, Joanneen diseolved Heartfelt and opened WLJ and has continuously had an
ownership interest in it to the present. [Tr. at 32:3-4 & JBS 5.] WLJ is a “gerietric
cars management business and provides geriatric care management ecrvices.” [JPS.
7.] Since opening WILJ, Jeannean has provided wards with both geriatric cere
management services and fiduciary services. Generelly, when Jeanneen acts as a
fiduciary, she does so asa guardien. [Tr. at 34:9-12.]

The daughter of Jeannean, Nicole Sabetina, has worked at WLJ since the date
of its incorporation in 2011. [Ir. at 165:16-21.] In 2012, Wicole obtained her
fidnciary license. [Tr. at 163:25-184:1-2.] In 2015, she was given an ownership
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interest in WLJ, [JPS 6.] Généraﬂy; when Nicole acts as & fiduciacy, she doss 80 as
a conservator. [Tr. at 34:13-15.]

In 2017, Petricic Grenier joined WLT as a msmber to sssist WLJ in the
preparation of budgets and accountings for submission io the court after the couri
had raised issues regarding previously submitied budgets and accountings. [T, at
35:14-36:17.) She, like Jeannean and Nicole, is & licensed fiduciary. [Tt. at 35:5-9.]
Patricia, Jeanneen, and Nicole each own a third of WLJ. [Tr. at 34:19-35:7.]

Every licensed fiduciary is required to “exhibit the highest degree of trust,
loyalty, and fidelity in relation to the ward, protected person, oz estate, The fiduciary
shall manage and protect the personal and monstary interests of the ward or protected
person and foster growth, independence and self-reliance to the maximum degree.”
ACJA § 7-202(J)(2)(a). That duty requires the licensed fiduciary to avoid even “the
appeerence of & conflict of interest or impropriety.” That avoidance is broadly
defined with a clear extensive reach. Its’ breadth and length ars defined by requiriiig
only that “othet individuals inay perceive thet the conduct is self-setving or adverse
to the position or best interest of the ward, protectsd person, or decedent.” ACJA. §
7-202(T)(2)(b). Under ACTA § 7-202(1(2)(D)(3)(), unless otherwiee anthorized by
the court, & fiduciary shall not “[p]rovide non-fiduciary services to the ward or
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protected person if the fiduciary or-a person or entity clossly related to the fiGuciary
has a personal or financial interest.”

Licensees gave more than the eppserance of conflict in hiring themselves ina
company guise that they owned in every cage in which Jeantiean Sabatina has been
eppointed as guardien. The evidence supports that that thoy were engaged in clear
self-sarving conduct that was {inancially adverse to their clienis. This is supported
by their provision of non-fiduciary services through the compauy they owned
towaids or vulnerable persons while serving as fiducieries for them; (2) providing
services through WLJ that appeared unnecessary and/or redundaut and approving
the costs for those services as reasoneble and necessary; (3) continuing to exceed the
meximum ellowzble visits to wards or vulnerable persons despite notics of concern
from the covtt; and (4) contracting with Mushiutel Robbins and Becker for legel
representation of Jeenmeen and Nicole in their cepecity as fiduciaries despite
Nicole'’s employment relationship with the firm.

Their expert witness, attorney Lawrence Scaringelli, ineffectually attempted
to misdirect the analysis. Rather than address the conflict of intsrest of the Sabatinss
providing non-fiduciary services to the ward or protected person by profiting
through their company WLC and the personal relationship existent in hiring
Jeannsan as a “geriatric care manager,” he blame-shified to the AOC. He argued it
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would be work for the fiduciary to actually provide oversight, review the billings,
and determine if they were eppropriate end sustainable.

A. Well, what services can they provide? And I don't know that
there's -- Again, I think it's how do you define it, and until you
define it clearly, which I don't believs you cen, how do you
enforce it and how do I advise my clicnt what they should or
shouldn't do az a guardian?

Q: So basically you are saying, correct me if I'm wrong, it's a
problem?

A. It's a big problem.

Q. And for whom is it a4 problem?

A, Well, 1 think it's a problem for the AOC, wiich has then
becomn & problem for the fiduciaries after the fact, because thoy
are playing armcheir querterbeck and saying, oh, you shouldn't
do these things, end now we are going fo coms after you for
doing' these things., But at the time someone has to do these
things, and, no, they don't fall under all the ACJA guidelines
cleanly, they have to be extra services. So what do you do? Do
you not do thege things for the wards or do you do thsm end then
explain them, Some of the issues that coms up is, well, do vou
hite a cere management firm, Well, thezs's another set of issues
there because a care managsment firm now is a line itém on the
sccouniing, and it just says'paid to ABC care management firm'
K number of dollazs each month, and there's no oversight on what
the services provided by the care managemont firm are. So, doss
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it make sense thei thet's farmed out or does it make sense it's kept
in-honse? [Lawrence Scaringelli, Tr. 933:25-935:1.]
For Mz, Scaringelli and the Sabatinas, it’s better fo trust that they will

do the right thing becanse “there's no oversight” of & third-party provider
employed by the guardian/conservator and therefore, more insight when the
gueardian/conservator provides multiple services becense thera will be no self-
serving. Ii*s a whisper without a promise. When one disagrees with the ACJA,
they should eeek to chenga it rather than ignore it.

a. WLJ

Under ACJA § 7-202(7)(2)(b)(1), the fidnciary shell “[a}void self-dealing,
conilict- of interest impropriety, or the appearence of a conflict of interest or
impropriety. Self-dealing, & conflict of interest, or impropriety arises whers the
fiduciary has some personal or agency iriterest other individuals may perceive 2s
eelf-serving or adverse to the position or best interest of the ward, protecied person,
or decedent.” A conflict of interest may arise if “the fiduciary has dual or multiple
relationships with a ward that conflict with each other or has & conflict betwesn or
emong the best interests of two or more wards.”

Under ACJA § 7-202(1)(2)(b)(3)(a), unless ciherwise authorized by the court,
& fiduciary shell not “[pJrovide non-fiduciary services to the werd or protected
person if the fiduciary or 2 person or entity closely related to the fiduciary hes a
personal or finencial interest,”



Jeanneen first applied for licensure as e fiduciery in 2008 and obteined
licensure, WLJ was formed on July 29, 2011. [Ex. 318.] As staied ebove, Jeannean
started WLJ in 2011, According to the Arizone Corporation. Comrmission, Nicole,
Jeanneen's deughter, was added to WLJ es a member and owner in 2015. Then, in
2017, Patricia was added &5 a member and owner, Currently, Jeennean, Nicole, and
Patticia each own & third of WLJ.

According to Nicole, WLJ provides guardian services, conservator services,
probate and trust services, and certified gerietric care management. [Nicole Sabatina,
Tr. 175:3-6, 178:13-25.] QGeriatric care menagement services account for
approximately half of WLJ's business. [Jeaunsen Sabatina, Tt. 75:2-6.] As Jeannean
acknowledged at the heering, the geriatric care mansgemsnt services Jeenuean
provides through WLJ are distinct from the services that a guardian is permitted to
provide in Arizona:

Well, if I'm reading the statute correcily, ths role of & guardian is to
provide care and treatmerit. Visits are monthly, quarterly, unless there
is 2 reason that it need to be done more frequently. That’s the part of
the care managernent, There is—I cannot, in good conscience—if I am
responsible for someone’s cere and I am making decisions for their
well-bsing, tiisn who better to know their care, provide their care to
work with e fecility than me elso as a certified care manager, -

[Id. at Tr. 54:20-23, 55:19-56:18; Ex. 316 at 099921:23-009323 :16.]

Jeannean went on to diifersntiate the responsibilities of a guardian and care mansger

in the following wey:
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A guardian is the legel authority and the uliimate decisionmaker for the
needs of the ward, a protected person. . . . [T]he care management piece,
I'm not a decisionmaket. I am a ‘resource. I provide supervision and
oversight [of the services they're receiving, whether they're in a fecility
or in & home].

[Id. at Tr. 28:11-15, 28:17-18.]

The conflict interest is ciear thet she wes sclf-dealing, That she was aweare she
was self-deeling is apparent in what she did not do as simch a8 what she did do.
Pursuant to' A.R.S. § 14-5106(A)(11), every proposed appointse must include in the
dieclosure affidavit “[w]hether or not the proposed appointes has an interest in any
enterprise providing housing, health care or comfort care ssrvices to any individual,
and, if so, the namis and address of each such enterprise and the extent of each such
interest.” Eech of them disclosed the opposite. They certified that they had no
intersst in any business ihat provided health care and/or nursing care. But they each
did.

Jeannean wes limited to the number of visits she can have and so by use of
WLJ shie provides care management services, at a profit to herself, but friled to
digclose she is doing eo, and feiled to obtein court approvel for this conduct, It is
solf-dealing.

When serving as a couri-appointed guardian, Jeannean determines whether a
ward or protected person requires geriatric care management services. [Id. at Tr.
69:12,] Not surprisingly, in every case in which Jeannean has served as a guardian,
Jeaunean has determined the werd or protected pemson required geriefric cere
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managernent services. [Id. et Tr. §9:13-25.] Subsequently, in every instence,
Jeannean hes selected WLJ and 28 detailed below—at 2 significant profit to herself—
to provide those services. [Id. et Tr. 69:3-70:5.] Nicole Sebatina acknowlsdged that
2 fiduciery’s use of and charge for an employee to directly provide non-fiduciary
services to & ward is legelly imparmissible. [Nicole Sebatina, Tr: 211: §-19.] That
meany of the same services could heve beeu obtained at a lower cost is apparent by
the amount she paid the employees to do the very services provided and the amount
of profit cbtained. It is also epparent thet Jeaunean Sabatina billed visits to wards as
e geriatric care menager to evoid the appearance that che, as the gudrdian, was
exceoding the fos guidelines. [Jeannean Sabatina, Tr. 71:25-73:13.]

Nicole, as comt-eppointed conservator, hired WLJ, and Jeennean, to provide
geriatric care managemment services to a proiected person—Jeanneen did not serve
as 2 guardian for the protected person. [Nicole Sabatina Testimony, Tr. 129:3-19,
137:11=14.] The hourly rate WLJ charged protected persons for the provision of
geriatric care menagement gervices did not differ from the rate Jeannean charged for
the provision of guardian services. [Jeanine Sebetine; Tr. 54:13-19,] When gerving
as both & guardien and care manager for the ward and/or protected person, Jeannean
admits thet a majority of the services she provides to the ward and/or protected
person are “diroctly related to care management [Ex. 331 at 23:7-20.] NMicole
Sabatine, in her capacity as conservator, signed a letter of agreement with WLJ to
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provide cere management services to Anng MeClary. [Id. at Tr. 136:21-137:14; Ex.
81, at SAB-002733; Ex. 315 et SAE-009727:17-19; SAB-009728:2-14; SAB-
009732:3-20.]

Repeating the ACJA prohibitions as questions reveels their breaches. Do
Nicole and Jeennean have “gome personal or agency interest other individuals may
peiceive as self-serving or adverse to the posifion or best interest of the ward,
protected person, or decedent.?” ACJA § 7-202(1)(2)(b)(1). Are Nicole and
Jeanneen closoly related? ACJA § 7-202(7)(2)(b)(3)(a). Is WLJ closely related to
either of them? The enswers to these questions are epparent; ves, yes, and yes,

As past of its gerietric care manageteut services, WLJ has employed at
varicus times & full-time licensed practical nurse to provide nursing servicss to wards
and/or protected persons at the direction of Jeanneen. [Tr. 36:20-37:1; Ex. 316 at
67:3-84:15.] Specifically, WLI’s nurse reviewed medications; took vitals; obtained
information sbout pain, discomfort, incontinence, appetite, and madical history;
listened to bowel sounds; examined for bruises; meesured blood pressure and pulee;
and made herself available to discuss dietary recommendations. [Id. at Tr. 41:20—
42:20; 57:13-59:7; Ex. 76 at G02437.] While acting as guerdien end care manager,
Jeannean directed WLJ’s nurse to nrovide certain of the above nursing services to
the ward and/or protected parson. WLJ paid its nurse $24.00 an hour and bilied
clients between $95.00 and $115.C0 en howr for her services, [1d. at Tr. 52:17-25.]
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The Sabatinas gross profited themselves through self-dealing and made at least three
times as mmch as the person performing the services. Lawrence Sceringelli,
testifying on behalf of Jearmean and Nicole, agreed that nursing ssrvices were not
included under the umbrella of guardian services. [Lawrence Scaringelli Testimony
at Tr. 962:5-8.]

WLJ dispatched, and charged for, its nurse to visit wards, take their vital sigos,
and do well checks in facilities that had mmrsing or medical steff. [Tr. 42:21-43:12,
51:25-52:16; Ex. 316 at 009950:7-15.] According to Jeaunean, under. thess
circumstances, WLJ's nurss provided Jeannean, es guardian, with “details on day-
to-day activities of daily living, incidents, vitals, things that [Jeannsan didn’t] obtain
becanse [she was] not in there all the time.” [Ex. 316 st 009952:24-009953:2,
009952:19-23,] Although the facilities’ mursing staff could have provided Jeannean
with the same information, Jeannean testified that “they [didu’t] always provide it
to us,” so WLJ employed a nurse “to keep [Jeanncan] aporised of the siatus of [her]
protected persons.” [Ex. 316 at 009953:6-12, G09953:17-18.]

Moreover, in one matter, immediately after Jeamneen and Nicole were
appointed guardian and conservator, respactively, WLI notified existing ceregivers
thet WLJ's nurse would take over certain services the existing group was providing
to the ward. [Ex. 127 at 003675; Tr. 492:6-493:18,] At the tims, Sun Cities

CereGivers provided twenty-four-hour care service to the individuel. [Ex, 356 at
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010510:] Among the services Sun City CereGivers nurse provided was medication
menagsment. [Bx. 356 at 010510.] Sun City CereGivers nurse did not charge the
individual for this service. [Ex. 127 at 003675.] Five days after Jeannean was
appointed guardian, Jeannezn notified Sun City CereGivers that WLJ"s nurse weuld
take over medication menagemsnt. [Ex. 356 at 010510.] WLJ charged the individuel
for this medication management service. [Tr. 61:9-12]

The ergument by Licensees to rationalize their conduct was that their nurses
were not actually engaged in classic mursing, That issue is resolved not by their
oninions but by statute and the Arizona Administrative Cede,

AR.S. § 32-1601 defines whet nursing includss, The list is long and likely
not exclusive.

() Diegnosing and treating human responses to actual or potential
health problems.

(b) Assisting individnals and grouns to maintain or attein optimal
heglth by implementing a strategy of care to accomplish defined goals
and evelnating responses to care and treatment,

(c) Assessing the health status of individuals and groups.

(d) Establishing 2 mursing diagnosis.

(¢) Establishing goals to meet identified health care needs.

() Prescribing mursing interventions to implement a strategy of care.
(8) Delogating nursing interventions to others who ere qualified to do
50.

(b) Providiiag for the maintenanoe of esi® and efféctive mrsing care
that i{s rendered directly or indirectly.

(i) Evaluating responses to interveations,

(j) Teaching nursing knowledge and skills.

(k) Meanaging and supervising the practice of nursing,
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(1) Consulting and ccordinating with other health cere professionals in
. the menagersent of health care.

Licensees were engeged in providing nursing services.
“Nursing diagnosis” means a clinicel judgment, based on analysis of
compreliensive assessment data, about a client's response io actual and
potentizl  health problemns or life processes, Numsing diegmosis
statersnts include the actual or poteniial problem, etiology or risk
factors, and defining characteristics, if auy.
“Nursing process” means epplying problem-solving. techniques that
require technical end scieptific knowledge, geod judgment, end
decision-making skills to assess, plan, implement, and evaluete & plan
of care.
Ariz, Admin, Code R4-19-101.

Licensees hired their own company to obtain the assessment of their nurses.

C. In utilizing the nursing process to plan and implement nursing care
for clients gorogs the life-span, & RN shall: .

1. Conduct a nursing assessment of a client in which the murse:

A. Recognizes client characteristics that mey affoct the client's health

status;
B. Gathets or reviews comprehensive subjactive and objective data end
detecis changes or missing information;

C. Applies nursing knowledge in the integretion of the biological,
psychologicel, and social aspects of the client's condition; and

D. Demonsitetés attentiveness by providing ongoing client surveillance
2, Uso criticel thinking and nursing judgment to analyze client
assossment data to;

A. Meke independeni nursing decisions and- formmulete nursing
B, Dgtermine the clinicel implications of client signs, symptoms, and
changes, as sither expocted, unexpected, or emergent situations;

3. Based on assessment and anelysis of client data, plan strategies of
nureing cere and nursing interventions in which the nurss;
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A, Identifies client needs end goals;

B. Formulates siretegies to meot identified client needs and goals;

C. Modiiies dsfined steetegies to be consistent with the clieat's overall

hoalth care nlan; and

D. Prioritizeg strategies based on cliént nseds and gosls;

4. Provide nursing care within the scope of practice in which the nurse:

A. Administers prescribed espects of care including troatments,

therapies, and medications;

B. Clerifiss liealih care provider orders when needed.
R4-19-402. Stendards Releted io Registered Nurze Scope of Practice

At certrin times, WLJ has kept 8 handyman on its staff to provide maintanance
gervices to wards and/or protected persons a the direction of Nicole, the conservator.
[Tr. §7:2-68:2.] The hendyinan’s duties included coordinating and completing the
work required to prepare wards’ and/or protected persons’ homes for sale and
attending to emergency meintenence issues, [Tr. 67:6-17; Ex. 25 at $09.] In one
cass, Nicole, acting as conservator, directed WLJ’s hendymean to repair and paint the
ward and/or protected person’s house, services for which the handyman billed
$7,910.50 (94.1 hours of work). [Ex. 25 at 000909.] According to Jeannean, the
services provided by WILJ's handyman wers not fiduciary services. [Tr. §7:23-24,]
Nicole, as conservator, never substaniively reviewed, questioned, or

challenged any services Jeannean Sabatina provided as a guardian or care manager.
[Bx. 315 at 009787:5-009788:1, 009798:12-009799:12.] Nicole, aa conservetor,
and co-owner of WLJ, approved WLJ's invoices for the provision of non-fiduciary

services. [Tr. 608:16-21.] Similarly, Joannean, in et leest one metter in which she
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was serving as guardian and conservetor of the individuel, approved WLI’s invoices
for the provision of non-fiduciery services. [Tr. 609:5-8.]

b. Muskkatel Robbius and Becker, PLLC (“MRB”).

From 2012 to July 8, 2018, Nicole worked as a “1099 contract employee” for
MRB. [Bx. 320; Tr. 75:9-16.] In that role, Nicole “provide[d] . . . suppori to
[MRB’s] attorneys . . . [on] elder care issues, accoumtings, guardian/conservatorship
document analysis and general support.” [Ex. 320.] Contracting with a sarvice
provider in which the fiduciary has an employment relationship croetes the
appearance of a conflict of interest. [Nicole Sabatina Testimony, Tr, 188:9-13.]
Upon reading the ooncerns raiced in the Division’s complaint regarding MNicole’s
relationship with MRB, Nicole ended her employment relationship with MRB. [Tr.
1016:5-1017:12, 1018:6-8.]

‘While Nicole was an employee with MRB, MRB referred its clients and
potential clients that sought fiduciary services to WLJ, among other fiduciaries. [Ex.
320; Tr. 76:4-8.] While Nicole was au employes for MRB, MRB represented Nicole
in matters in which she was sppointed as a couservator and Jeannoen in matters in
which Nicole was appointed guerdian. [Tr. 75:17-76:3, 187:21-188:8.] In oue
matier, MRB referred a client to WLJ and later represented Nicole a¢ conservator to
the same after she was appointed as such. [Tr. 1021:15-18.] In enother, a danghter
sought logal advice from MRB regarding how to handle her mother’s finances after
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her mother had been scammed. Zachary Mushkatel advised she hire a person on his
steff, Nicole Sabatina. [Tr. 505:24-507:11 end 507:1-18.]

As conservator, Nicolo was responsible for approving the legeal billings for
legal services provided to the guardianship and/or conesivatorship. [Tr. 619:16-24.]
Although Nicole acknowiedged that her job as conservator is “fo look at the bills,
[and] voice concerns if there are any,” she instead relied on the “Rule 33 process™ to
determine whether MRE’s fees were justified. [Tr. 188:14—23.] Under Arizona Rule
of Prohate Procedure 33, the court mmst approve an attorney’s fees for his or her
represenistion of a fiduciary if those fees are to ba peid from the ostate of 2 ward or
protected person.

In ons matter in which Jeannean and Nicols 'served as-guardian and
conservator, respectively, Zachery Mushtatel, attorney with MRB, represented a
petitioner (the daughter of the ward) that had reiged certain concemns regarding the
fiduciaries® billing statement. [Ex. 331.] A. hearing was held regarding the fiduciary
fees and costs, [Ex. 331 at 010200.] Although Nicole was an employse of MRB st
the time, she did not inform the court of this, [Tr. 1053:21-23.] Fusther, elthough
the petitioner had raised concemns regarding Nicole’s billing staternent, Zachary
Mushkatel did not file an objection. [Ex. 331 at 010220.]

In the Kimble matter, on April 12, 2017, Nicole informed Dennis Myers, tho
POA for Kimnble on April 12, 2017 the “role of WLJ with Jennetts (Kimble).” Myers
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then told Kimble the truth thet the Sabatinas intended to pui her in a nursing homs.
Shortly thercafier, Nicole received a cell from Mimi Moore at MRE notifying her
that Kimble had arrived at their office with her POA to remove her as ths alternaste.
MRB kept them waiting until at some point Mimi informed Nicole that Kimble had
left because the “receptionist had teken too long to get back to her about an
appoiniment.” Nicole instrucied MRB that two doctors had stated that she “cannot
change her decuments.” [Ex, 250 at 006506.]

The conflicts in such an exchange are multipls, not ths least of which calls
into question why MRE would disclose to their émployes the presence of someone
irying to schedule an appointment. This casual interaction with professional
respongibilities is concerning on multiple levels, including the sharing of medical
information with Mimi Moore. Nicole billed the call from Ms. Moore to Kimble,
Mr., Gobbato and Nicole spoke on the telephone after this encounter. [Id.]

The same day, Nicole drove to mzet with Kimbls and *explained our roles as
Licensed Fiduciaries.” The POA. arrived and confronted her and stated he would sés
her in court. Micole's resnonse was to stend guerd at the house while the locks were
changed on the house and explain to a neighbor, “at length” explaining what she weas
doing. Nicole charged $537.50 for this. [Id. at 006507.]

Based on the ebove findings, Licensees engeged in self-deeling, conflict of

interest impropricty, or the eppearance of & conflict of interest impropristy in
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violation of ACJA § 7-202(T)2)(b)(1).. They sach failed to meintain independence
from ell service providers in violation of ACJA § 7-202(T)(2)(b)(2) and each provided
non-fiduciery ssrvices to wards or protected persons through a closely related eutity,
WLYJ, in violation of ACJA § 7-202(0)(2)(b)(3)(2).

Jeannsan and Nicole filed misleading or false Estate Budgets with the court
by significantly understating the projected fiduciary fees and expenses in the initiel
sstate budgets. Estate PBudgets are important for transparency purpoases,
acconntability, and sustaingbility of the estate. [Sheryll Prokop Tesiimony, Ti.
343:16-344:10.] The evidence is clear and: (1) the fiduciary billing racords indicate
Jeennean end Nicole issued 'checks to themselves prior to filing initial Estete
Budgets; and (2) the judiciall}_r epproved projocted fiduciary fees and costs for the
year wers reached end reelized within days or weeks of filing the initial estato
budgets.

Arizona Rule of Probate Procedure 30.3(2) requires conservators to file an
initiel estete budget within ninety days of eppointment. The fiduciery mey not
“knowingly” file an initial estatc budget with the court that is “misleading,
inaccurate, or false, or that contains ﬁﬁssw,ﬂemants, misreprecentations, or omissions

of material facts.” ACTA § 7-202(T)(1)(c)(3).



During the Division's investigation, it reviewed ths fiduciary fees and costs
projected in the initiel estate budgets prepared by Jeannean and Nicole, and filed by
Nicole, in fourteen different cases. The Division concluded Jeennean and Nicole
filed misleading or false initial estate budgets in ten of the fourteen cases. The Court
reviewed the initial estate budgets filed in those ten cases:

2. PB2013-071060

On March 5, 2014; Jeaunean and Nicole filed an initial estate budget that
projected fiduciary fees and costs of $12,000 for the pericd of Decamber 13, 2013
to September 30, 2014, [Bx. 153 at 004775.] Prior to filing the initial estate budget,
fiduciary fees and costs peid for the pericd amounted to $8,121.41. [Ex. 156 at
004911-12.] By April 14, 2014, fiduciary fees and costs paid for the period sxcecded
tho amount projectsd in the initiel estete budget, totaling $13,160.91, [Ex. 156 at
004912.] By ths end of the account pericd, the total fiduciary fees and costs paid
wes $20,697.04, excseding the amount projected for the paricd by $8,697.04, [Ex,
156 at 004899.]

b.  PB2015-070041

On Msy 1, 2015, Jeannean and Nicole. filed an iniiiel estate budget that
projectcd fiduciary fees and costs of $7,500 for the period of March 23, 2015 to
December 31, 2015, [Ex, 74 at 002419,] Prior to filing the initisl estate budget,
fiduciary fees and costs paid for the period totaled $3,079.88. [Ex. at 002562.] By
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August 1, 2015, fiduciary fees and costs peid for the period excoedsd ths emount
projected in the initial estate budgst, totaling $7,855.09, [Bx. 77 et 002562.] By the
end of the account pericd, the total fiduciary fees end costs peid was $21,260.42,
exceeding the amount projected by $13,760.42, [Ex. 77 at 002562.]

¢  PB2015-002195

On July 16, 2015, Jeannean and Nicole filed en initiel estete budget that
projected fiduciery fees and coste of $20,000 for the pericd of May 12, 2015 io
February 29, 2016. [Ez. 123 et 003430.] Pricz to filing tho initial estate budget,
fiduciery fees and costs paid for the period totaled $10,000. [Ex. 126 at 003461.] On
August 4, 2015, $10,052.57 was paid for the “[bjalance through July 15, 2015 of
fiduciary fees and costs. [Ex. 126 at 003461.] Accordingly, it appears the fidueiary
foos end costs iucuared in the pericd prior to the filing of the initial estate budget
exceeded the projected fiduciary fees end costs included in that budget. By the end
of the accounting period, the total fiduciery fees arid cosis peid was $83,912.53,
exceeding the amount projected for the period by $63,912.53. [Ex. 126 at 003461
62.]

d. PB2015-070937

On December 11, 2015, Jeennean and Nicole filed en initisl sstate budget that
projected fiduciary fees and costs of $25,000 for the period of Sepiember 5, 2015 to
Funo 30, 2016; [Ex. 49 at 001676.] By October 20, 2015, elmost two months before
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the initiel estate budget wes filed, fiduciery foes and costs peid for the period totaléd
$24,220,07. [Bx. 54 et 001867.] On January 28, 2016, fiduciary fees nd costs paid
for the period excesded the amount projected in the initiel esteto budget, totaling
$34,220.07. [Ez. 54 at 001867.] By the end of the eccounting period, the total
fiduciary fees end costs paid was $82,249.12, exceeding the amount projscted by
$57,249.12. [Ex. 54 at 001867.]

e.  PB20615-070951

On Febmery 4, 2018, Jeanneen and Micols filed an initial estate budget that
projected fiduciary foss end costs of $21,000 for the pericd of November 5, 2015 to
August 31, 2016, [Ex, 99 at 003058.] Prior to the filing of the initial ostate budget,
fiduciary fees and costs paid forthe period totaled $17,849.71. [Ex. 103 at 003170.]
By March 31, 2016, fiduciary fees and costs paid for the period exceeded the amount
projected in the initial estate budget, totaling $21,187.03. [Ex. 103 at 003170.] By
tha end of the account period, the total fiduciary fees and costs paid was $30,392.00,
exceeding the amount projected for the period by $9,392.00. [Ex. 103 at 003169
70.]

f.  PB2016-050151

On June 21, 2016, Jeannean and Nicole filed an initial estate budget that
projected fiduciary foes and costs of $35,000 for the period of March 22, 2016 to
Decomber 31, 2016, [Bx. 282 2t 007448.] Prior to the filing of the initial estate
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budget, fiduciery fees and costs paid for the period totaled $24,075.59. [Ex. 285 at
00746.] By July 23, 2016, fiduciary fees end costs paid for the period excesded the
amount projected in the initizl estate budget, totzling $37,166.78. [Ex. 285 at C0746.]
On September 22, 2015, Jeaunean and Nicole filed an amended budget with
projected fiduciary fees and costs of $47,000. [Ex. 284.] The sams day, & check for
$6,257.54 was issued to WLJ for fiduciecy foes end costs, bringing the total emount
paid in-the period to $49,342.05 and exceeding the amount projected for the pericd
in the amended budget by $2,342.05. [Ex. 285 at 00746.] By the end of the
accounting period, the total fiduciary fees end costs peid in the period was
$58,589.46, sxceading the amount projeciad in the amended budget by $11,589.48.
[Bx. 285 C0746-47.]

g PB2016-050160

On September 15, 2016, Jeaunsan and Nicols filed an initizl estate budget that
projected fiduciary fees and costs of $25,000 for the pericd of Juns 28, 2016 to
March 31, 2017. [Bx. 15 at 000504.] By Avgust 23, 20186, prior to the filing of the
initig] estate budget, fiduciary fses and costs peid for the period toteled $35,093.20,
exceeding the amount projected for the pericd by $10,093.20. [Ex. 20 at 000642.].
By the end of the accounting pericd, the total fiduciery fees and costs paid in the-
period was $70,185.41, exceeding the amount projected for the pericd by
$45,185.41. [Bx. 20 at 000642.]
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b. PB2016-050493

On Movember 8, 2016, Jesnnean and Nicole filed an initial estete budget that
projected fiduciery fees and costs of $40,000 for the pericd of August 16, 2016 to
May 31, 2017. [Ex. 30 at 001074.] Prior to the filing of the initial estate budget, the
total fiduciary fees and costs paid for the period was $29,377.39. [Ex. 39 at 001134.]
As of November 21, 2016, the total fiduciary fees and coets paid in the paziod was
$39,938.05. [Ex. 39 at 001134.] By Dacember 21, 2018, the total fiduciery fees and
costs paid for the period exceeded the emount projected in the initial estate budget,
totaling $45,247.28. [Ex. 39 at 001134.] By the end of the accounting pericd, the
toial fiduciesy fees and. costs paid in the pericd wes $58,621.55, exzcesding the
amount projected by $18,691.55. [Ex. 39 at 001134-35.]

.  PB2016-050366

On November 28, 2016, Jeannean and Nicole filed an initial estate budget that
projected fiduciary foes and costs of $40,000 for the pericd of July 15, 2016 to April
30,2017. [Bx. 3 at 000009,] By November 21, 2015, 2 week before the initial estate
budget was filed, the total fiduciary fees end costs paid for the period was
$42,641.77, exceeding the amount projected for the pericd by $2,641.77. [Ex. 6 at
000046.] By the end of the accounting period, the total fiduciary fees and costs paid
in the period was $56,260.27, exceeding the ameunt projected by $16,260.27. [Ex.
6 at 000045.]



. PB2016-050521

On May 30, 2017, Jeannean and Nicole filad an initiel estate budget that
projected fiduciary fees and costs of §5,000 for the period of Jaauery 18, 2017, to
October 31, 2017. [Ex. 277 at 007233.] By the end of the accounting neriod, the total
fiduciary fees and costs paid in the paricd wes $44,660.03, exceeding the epproved
budget by $39,660.03, [Bx. 355 at 010463.]

In two of the fourieen cagos the Divigion reviewed, the fiduciery fees and
expenses peid in the accounting period exceeded the amount projected in the initial
estate budget bejore the initial estate budget was iled with the court. These were
obviously known information. In one of those cases, the fiduciary fees and expenses
paid exceeded the amount projscted in the initial estats budget twenty-thrse days
prior to the filing of the initial estate budget. In a third case, it appears the fiduciary
fees and expenses incurred for the period excesded the arnount projected in the initial
estate budget the day before the initial estate budget was filed. Further, in & fourth
casg, fiduciary foss and expenses paid in the pericd exceeded the amount projected
for the period in an emendment to ike initial estate budget on the day the amendment
was filed.

In five of the fourtesn cases the Division reviewed, the fiduciary fees and
expenges peid in the period exceeded the emount projected in the initial estate budget
within thres months of the initial esiete budget being filed with the court.
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Specifically, in each of the five cases, the amount projected in the initial estate
budget was exceeded in forty days, ninety-two days, forty-eight days, fifty-six deys,
and forty-four days, respectively, after the initiel estate budget was filed.
There is no evidence offered by the Sabatinas to explain how checks issued to

WLJ or Nicole L. Sabatina, LLC for their own fiduciary fees and costs mcm'redpnor
to their filing of the estate budget did not constitute known information at the time,
Ex. 357 at SAB-010612, Nicole testified that although her projections of fiduciary
fees end expenses did not always account for fiduciary fees and expenses incurred
in the period prior to the filing of the initial estate budget, her projections did account
for what hed been peid in fiduciary fees and expensss for the period prior to the filing
of the initial estate budget:

In preparing the budgets, I looked at what was paid in fiduciary

fees and did my vesy best, based on what I understood of the

forms[,] to complete them with & . . . proper estimate or forecast

for future expenses. . . . I would not always have looked at thoso
incurred fees . ... [TY. 170:18-171:1.]

Jeannezn Sabatine and Nicole Sabatina are mandated by ACJA § 7-202 to
not knowingly file any dooument with the court or present testimony to the court
that is misleading, inaccurate, or false, or that contains misstatements,
misrepresentations, or omissions of material facts. JPS, Stipulation 24,

Based on the foregoing findings, Jeenncan snd Nicole Sebatina filed
misleadiug or false Estate Budgets in violation of ACJA § 7-202.
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Jeannean end Nicole filed with the court misleading or false affidavits by
declaring in thieir respsctive Affidevits of Persons to be Appointed Guardian and/or
Conservetor thet they did not have & business interest in the provision of nursing
services, even though WLJ provided those services for monetery gain at the time of
filing. [Bx, 1 at SAB-0000002 (] 10); Ex. 2 at SAB-0000006 ( 10); Ex. 12 at SAR-
000588 (§ 10), Ex. 13 at SAB-000592 (] 10), Ex. 28 at SAB-001067 ({ 10), Ex. 29
at SAB-001071 ({ 10), Ex. 47 at SAB-001670 (Y 15), Ex. 48 at SAR-001674 ( 15);
Ex. 73 at SAB-002415 (§ 15); Ex. 97 at SAB-003053 ( 15); Ex. 98 at SAB-003056
(7 15); Ex. 121 at SAB-003422 (§ 11); Ex. 122 at SAB-003426 (] 11); Bx. 152 at
SAB-004733 ( 15); Bx. 182 at SAB-005485.(Y 15); Ex. 183 at SAB-005488 (1 15);
Ex. 191 at SAB-005725 (] 15); BEx. 192 at SAB-005727 (§ 15); Ex. 216 at SAB-
006316 (§ 15); Bx. 217 at SAB-006318 (§ 15).]

Under Arizone Rule of Probate Procedure 20, “[b]efore the court appoints any
person as a guardian or conservator, ths parson shall complete and file with the court
the disclosure affidavit required by AR.S, § 14-5106.” Purguant to AR.S, § 14-
5106(A)(11), every propossd appointec must include in the disclosure affidevit
“[w]hether or not the proposed appointee has an interest in eny enterprise providing
housing, heelth cere or comfort cere services to any individual, end, if so, the nams
and address of each such enterprise and the extent of each such intersst.” The
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fiduciary shall-not “knowingly file any document with the court or present testimony
to the court that is miéleading, inaccurate, or fzlss, or that contains misstatements,
misrepresentetions, or omisaions of raaterial facts.” ACJTA § 7-202(7)(1){c)(3).

Jeannean sterted WILJ in 2011. Since opening WLJ, Jeannean has provided
wards with both geriafric cers management services and fiduciary services.
[Atzended JPS, 3.] Nicole was added to WLJ as @ member and owner on Decembor
15, 2015. According fo Nicole, WLJ provides guardian services, conservator
services, probate and trust ssrvices, and certified geriatvic cars management, [Tr.
175:3-6,178:13-25.] Today, Jeanncan and Nicole each own a third of WLJ.

Between MNovembor 2013 and April 2017, Jeanmeen filed at least ten
Affidavits of Pargon to be Appointed Guerdian and/or Conservator. [Ex. I; Bx. 13;
Ex. 29; Ex. 47; Ex. 98; Bx. 122; Ex. 152; E=x. 1_33-; Ex. 192; Ex, 216.] In five of those
effidevits filed with the court between November 2013 end July 2016, Jeennean
answerad “tiue” to the following: “T have no iuterest in any business that provides
housing, health care, nursing care, residential care, assisted living, home heelth
ssrvices, or comfort care services to eny individuel.” [Ex. 1; Bx. 13; Ex. 29; Ex, 47;
and Ex, 152.] In the remaining five affidavits, Jeannean answered *“true” to the
following (or a close variation thereof): “I heves no interest in any business providing
housing, health care, or comfoit cere services to any individual.” [Ex. 98; Ex. 122;
Ex. 183; Ex. 192; Ex. 216.]
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Between January 2015 anc April 2017, Nicole filed at least ten Affidavits of
Person to be Appointed Guardian and/or Conservator, [Ex. 2; Ex. 12; Ex. 26; Ex.
48: Ex. 73; Ex. 97; Ex. 121; Ex. 182; Ex. 191; Bx. 217.] In four of those affidavits,
filed with the court betwesn August 2015 and July 2016, Nicole enswered “true” to
the following: “I have no intsrest in any business that provides housing, health care,
nursing cere, residential care, assisted living, home health services, or comfort care
.gervices ‘o any individual.” [Ex. 2; Ex. 12; Ex, 28; Ex. 48.] In the remaining six
affidavite, Nicole enswered “ue” to the following (or a close varietion thereof): “T
have no interest in any business providing housing, health care, or comfort care
services to any individval,” [Bx. 73; Ex. 97; Ex. 121; Bx. 182; Ex. 191; Ex, 217.]

WL, a8 pert of its geriatric care management services, employed e full-time
licensed practicel nurse that provided the following services: reviewed medications;
took vitals; obtained informetion about pain, discomfort, incontinence, eppetite, and
medical history; listened to bowel sounds; examined for bruises or skin tesrs;
measured blood pressure end pulse; and made herself aveilable to discuss distary
recommendations, [Tr. 41:20—£2:20; 57:13-59:7; Ex. 76 at 002437.]

Shsron Quam, a licensed practical nurse, began working for Jeanuean at
Heartfelt Care in Juns 2009. [Ex. 346,] When Jeannean dissolved Heaxtfelt Care and
started WLJT in 2011, Sharon comtinued fo work for Jeannean at WLJ. [Bx. 346.]
According to Sheron, prior to working for Heartfelt Cere and WLJ, she had “been in
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Nursing for [forty-eight] vears and worked for some of the best Physicians and
facilitiss.” [Ex. 346.] Sharon described the work she performed for WLJ as “maiuly
hands on nursing services.” [Ex. 346.] Sharon believed working with “sorneone like
Jeanneen[,] who shered [Sharon’s] love for [working with the elderly population,)
made the best for [WLJI’s] ‘patienis/clicuts’ from the time [Jeannean and Sharon]
began with them on [WLI’s] service.” [Ex. 340 (emphasis added).] After e forty-
eight-year career in nursing, Sharon retived from WLJ in June 2016. [Ex. 346.]

Formal Charcé 4. Failure to imely'amend hudyéty,

The Rules of Probeie Procedure are cleer. Rule 30.2 mandatss that a
conservator, “disclose whether the ennual expensss of the conservatorship excoed
income end, if so, whether the assete availeble to the consérvaor less lisbilities are
sufficient to sustzin the conssrvatorship for the duration of tims the protected person
nseds cere or fiduciary services.” Budgets are critical to that analysis and require
strict.disclosure for the ccurt to assure the safekesping of tho ward.

Both counsel and the fiduciery have a duty to underiake & cost-
benefit analysis at the outset and throughout their representation
to ensure that they provide needed services that further the
protected person's best interests and do not waste funds or enigage
in excessive or unproductive activities.
In re Guardianship of Sleeth, 226 Asiz. 171, 175 (Ct. App. 2010).

The Division alleges that Jearmean and Nicole failed to timaly file amended

budgets and failed to seek judicial eporovel to excesd approved budgets, even
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though Jeannean and Nicole should have reasonably leerned of cost overruns during
monthly case reviews and audits,

Under Arizona Rule of Probate Procedure 30.3(A), “the conservator shall file
a budget [with the court] not later then the date the inventory is due and thereafier
with each conservator’s account,” Upon doing so, “the conservetor must provide a
copy of the budget to all persons éntitled to notice of the conservatoi’s accounts
pursuant to [A.R.S. § 14-5419(C)]." Ariz. R. Prob. P. 30.3(C). Under Rule 30.3(f),
“the conservator shall filo an amendmsnt to the budget and provide notice in the
same maaner as the initiel budget within thirty days after reasonably projecting that
the expenditures for any specific category will excesd the apuroved budget by a
threshold . . . set forth in the instructions for the conservetor's budget.” Pursuant to
thoze instructions, the threshold is ten percent or $2,000, whichever is greater. [Ex.
325 at 010142.]

“An interested person may file a written objection to the budget or amendment
within fourteen days after the filing date of the budget or emendment ” Ariz. R. Prob.
P. 30.3(E). *7f an interesied person fails to object to a budget item within fouricen
‘days after the filing date of the budget or amendment, the budget item shall be
deemed presumptively reasonable at the time of the conssrvator’s account.” Ariz R.
Prcb, P. 30.3(E). Lestly, “[o]n the court’s own motion or upon the filing of a written
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objection, the court shall epprove, disapprove or modify the budget to further the
protacted person’s best intarest.” Ariz. R. Prob P. 30.3(F).

Under ACJA § 7-202(7)(1)(c)(2), the fiduciary shall “[pJrovide or ensure that
reports, notices, finenciel accounts, and other documents are-timely, complete,
accurete, understandable, in a form accepteble to the court, consistent with the
requirements specified in Arizons law, court rule, and the eppliceble sections of the
Arizona Code of Judicial Administration.” Moreover, the fiduciary “shall not act
outside the authority granted by the court and shall eeck direction from the court as
necessary and court authorization for actions that are subject to court epproval.”
ACTA. § 2-202(TX(1)b).

The Division reviewed the approved estate budget for the first account period
in fousteen cases. The Division concluded Jeannsan and Nicole failed to timely file
an amesnded budget in ten of the fourteen ceses the Division reviewed. The Court
hes reviewed each of thode ten cases:

a.  PB2013-071060

On Maerch 5, 2014, Jeennean end Nicole filed en initial estate budget that
projected fiduciary fees and costs of $12,000 for the period of December 13, 2013
to September 30, 2014, [Ex. 153 at 004775.] Accordingly, Jeannsen and Nicole were
required to file an amsnded budget within thirty days after reasonably projecting that
the expenditures for fiduciary fees and costs would exceed the approved budget by
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$2,000. On May 20, 2014, expenditures for fiduciary fees and costs amounted to
$15,712.74, exceeding the approved budget by $3,712.74. [Ex. 156 at 004911-12.]
Jeannean and Nicole filed en araended budget, along with the first scsounting, on
January 21, 2015, [Ex. 157.] At the end of the accounting period, total fiduciary fees
and costs were $20,697.04, exceeding the amount projected for the period by
$8,697.04. [Ex. 156 at 004899.]

b. PB2015-070041

On May 1, 2015, Jeennean and Nicole filed an initiel estate budget that
projected fiduciary fees and costs of $7,500 for the period of March 23, 2015 to
December 31, 2015, [Bx. 74 at 002419,] Accordingly, Jeannean and Nicols were
requirad to file an amended budget within thirty deys efter reasonably projecting that
the expenditures for fiduciary fees and costs would exceed the zpproved budgst by
$2,000. On September- 14, 2015, expenditures for fiduciary fees and costs amounted
t0 $12,855.09, exceeding the approved budget by $5,355.09. [Ex. 77 at 002562.] An
amended budget was not filed for the account pericd. By the end of the accounting
petiod, the total fiduciary fess and costs paid was $21,260.42, exceeding the amount
-projectad by $13,760.42. [Bx. 77 at 002562.]

e. FB2015-002195

On July 16, 2015, Jeanneen end Nicole filed an initiel estate budget that
projected fidueiary fees end costs of $20,000 for the pericd of May 12, 2015 to
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February 29, 2016. [Ex. 123 at 003430.] Accordingly, Jearmean sud Nicole were
required to file an emended budget within thirty deys afier reasonebly projécting that
the expénditures for fiduciary foes and costs would exceed the approved budget by
$2,000. On August 21, 2015, expenditires for fiduciery fees end costs amounted to
§27,615.89, exceeding the approved budget by $7,615.89. [Ex. 126 at 003461.]
Jeenneen end Nicols filed an amended budget on January 19, 2017, [Bx. 130.] By
the end of the accounting pericd, the total fiduciary fees and costs peid was
$83,912.53, exceeding the amount projectsd for the period by $63,912.53. [Ex. 126
at 003461-62.]

d. PB2015-070937

On December 11, 2015, Jeannean end Nicole filod an initial estate budget that
projected fiduciary feee end costs of $25,0C0 for the pericd of September §, 2015 to
Juns 30, 2016. [Bx. 49 at 001676.] Accordingly, Jeannean and Micole were required
to file an amended budgst within thirty days afier reasonebly projecting that the
expenditures for fiduciary fees and costa would exceed the approved budget by
$2,500. On Januery 28, 2016, expenditures for fiduciary fees end costs amonnted to
$34,220.07, exceeding the approved budget by $9,220.07. [Ex. 54 at C01857.] An
amended budget was not filed for the accounting period. By the end of the
accounting peried, the total fiduciary fees and costs paid was $82,249.12, exceeding
| the amount projecied by $57,249.12. [Bx. 54 =t 001867.]
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e. PB2015-070951

On Februery 4, 2016, Jeenneen and Nicole filod an initial estate budget thet
projected fiduciary fees and costs of $21,000 for the period of November 5, 2015 to
August 31, 2016. [Ex. 99 at 003058.] Accordingly, Jeennzen and Nicole were
required fo file an amended budget within thirty deys aiter reasonably projecting that
ths expenditurss for fiduciary foes and costs would exceed the epproved budget by
$2,100. On April 22, 2016, expenditures for fiduciary fees and costs amouuted to
$23,345.96, exceeding the approved budget by $2,345.96. [Ex, 103 at 003169-70.]
An amended budget was not filed for the accounting period. By the end of the
accounting period, the total fiduciary fees and costs paid was $30,392.00, exceeding
the amount projected for the period by $9,392.00. [Bx. 103 et 003169-70.]

f  PB2016-050151

On June 21, 2016, Jeannean and Nicole filed an initial estate budget that
projected fiduciary fees and costs of $35,000 for the pericd of March 22, 2016 to
December 31, 2016. [Ex. 282 at 007448.] Accordingly, Jeannean and Nicole were
required to file an amended budget within thirty days after reasonsbly projecting that
the expanditures for fiduciary fees and costs would exceed the epproved budget by
$3,500. On August 22, 2018, expenditures for fiduciary fees and costs amounted to
$43,084.51, exceeding the apptoved budget by $8,084.51. [Ex. 285 at 00746.]
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In the szms case, on September 22, 2013, Jeannean and Nicole filed an
amendad budget with projected fidnciary fees and coats of $47,000. [Ex. 284.]
Accordingly, Jeanneen and Nicole were rsquired to file an amended budgst within
thirty days after reesonably projecting that the expenditures for fiduciary fees and
costs would exceed the approved budget by $4,700. On November 21, 2015,
expenditures for fiduciary fees and costs amounted to $56,486.65, exceeding the
approved budget by $9,486.63, [Ex. 285 00746-47.] A second amended budget was
not filed for the account period. By .the end of the accounting period, the total
fiduciary fees and costs paid in the pericd was $58,589.46, exceeding the approved
budget by $11,589.48. [Ex. 285 00746-47.]

g PB2016-050160

On September 15, 2016, Jeanneen and Micole filed an initirl estate budget that
projected fiduciary fees and costs of $25,000 for the pericd of June 28, 2016 to

required to file an amended budget within thiriy days after reasonably projecting thet
the axpenditures for fiduciery fecs and costs would excead the epproved budget by
$2,500. On August 23, 2016, expenditures for fiduciary fees and costs amounted to
$35,003.20, exceeding the ‘approved budget by $10,093.20. [Ex. 20 et 000642.]
Jeenneen and Nicole filed an amended budges, along with the first accounting, on
June 20, 2017. [Ex. 19 et 000629—30.] By the end of the accounting pericd, the totel
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fiduciary fees and costs paid in the pericd was $70,185.41, exceeding the approved
budget by $45,185.41. [Ex. 20 at 000642.]

h. PB2016-050493

On November 8, 2016, Jeannsen and Nicole filed en initial estate budget that
projected fiduciery fees and costs of $40,000 for the period of August 15, 2016 to
May 31, 2017. [Ex. 30 at 001074.] Accordingly, Jeennean and Nicole were required
to file an amanded budget within thirty days after reasonebly projecting thet the
expenditures for fiduciary fees and costs would exceed the approved budget by
$4,000. On December 21, 2016, expenditures for fidnciery fees and costs amounted
to §47,282.98, exceeding the approved budgst by £7,282.98. [Ex. 39 at 0601134.]
Jeannean and Nicole filed en amended budget on May 16, 2017, [Ex. 34], and a
second on August 9, 2017, [Ex. 38]. By the end of tho accounting period, the toial
fiduciery foes and costs paid in the period wae $58,691.55, exceeding the approved
budget by $18,691.55. [Ex, 39 at 001134-35.]

i  PB2015-050366

On November 28, 2018, Jeannean and Nicole filed an initial estate budget that
projected fiduciary foes and costs of $40,0C0 for the pericd of July 15, 2016, to April
30, 2017. [Ex. 3 at 000009.] Accordingly, Jeannean and Nicole were required to file
an smended budget within thirty dsys after rcasonsbly projecting that the
expenditnres for fiduciary fees and costs would exceed the approved budget by
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$4,600. On December 21, 2016, expenditurcs for fiduciary fees and costs amcunted
to $44,786.55, exceeding the approved budget by $4,786.55. [Ex. 6 at 000046,] An
smended budget was not filed for the accounting period. By the end of the
eccounting period, the total fiduciary fees and costs paid in the pericd was
$56,260.27, exceeding the approvad budget by $16,260.27. [Ex. § &t 000048.]

{.  PB2016-050521

On May 30, 2017, Jeenneen and Micole filed an initial estate budget that
projected fiduciary fees and costs of $5,000 for the period of January 18, 2017, to
October 31, 2017. [Ex. 277 at €07233.] Accordingly, Jeannean and Nicole were
vequired to file an amended budget within thirty days after reasonably projecting that
the expenditures for fiduciary fees and cosis would exceed the approved budget by
$2,000, By the end of the accounting pericd, the totel fiduciary fees and costs paid
in the period was $44,660.03, exceeding the approved budget by $39,660.03. [Ex.
355 at 010463.] Az emended budget was not filed for the accomting pericd.

I sum, Jeennosn and Nicole failed to file-an amended budget in five of the
ten cages described above, despite exceading the approved budgst by the greater of
ten percent or $2000. In three of the casss, Jeannean and Nicole filed en amendad
budget after the account period had closed, and in each of those cases, they filed the
emended budget at least eight months after excesding the sporoved budget for
fiduciary fees and costs by the greeter of ten percent or $2,000.
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After exceeding the approved budget for fiduciary fees and costs by the
greater of ten percent or $2,000.00, Jeannean and Nicole filed en emended budget
before the close of the eccounting period in only two cases. In one case, iowever,
Jeennean and Nicole failed to file ¢ gecond amended budget after cxceeding the
projectsd fiduciary fees and costs in the amended budget by the greater of tan percent
or $2,000.00. In the other case, Jeannean aud Nicole filed the amended budget neaily
fivs monthe after fiduciary fees and costs exceeded those approved in the budget by
the greater of ten percent or $2,000.00. Moreover, the emended budget did not
account for the totel fidunciary foss end cosis paid in the period at the timo the
amended budget wes filed.

During his testimony Mr. Scaringelii was asked, “Ultimetely ie it the
Sabatinas’ responsibility to make sure thet the budgets are filed timely?” Rather than
snswer the question he ackmowledged that as the attorney for Licensees that he held
some responsibility to “get it filed on their behslf . ....."” He then covered that
acknowledgement by stating, “but until I know thai they have exceeded the budget,
1 can’t know to toll them to file it. So, I rely on thiem to tell ma when they have
exceeded their budgeted amount.” [Tr. 945:15-946:1.] When directed to answer the
question as posed, he acknowledged, “I believe it’s their responsibility on emended
budgets to let me know that they've exoceded their budget, so we can file en
emended budget.. Yes, it’s their responsibility.” [Id. at 946:11-16] It was
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unquestionably their responsibility and their repeated failure to do so evidences en
intent and disregard of the Cout, their obligations, their werd, and any interested
patty. It prechuded any enalysis of the ultimate purpose Probate Rule 30.2; to know
“whether the assets available to the conscrvaior lkess liebilitics are sufficient to
sustein the conservatorship for the duration of tims the protected person needs care

or fiduciary services.” This was done to benefit themselves at the expense of the

The Rules of Probate Procedure in Arizons govern procedures in all probate
proceedings, including guerdianships and conservatorships. Rule 1 requires that the
rules are o “be consireed and enforced to ensure the prompt, efficient, and just
resolution of probate procesdings.” Probete Rule 10.1 requires the fiduciary to
“prudently manage costs, prescrve the asseis of the ward or protected person.......”
It further requires that any fiduciary must “protect against incurring any costs that
excead probable benefits to the ward [or] protecied person . . . .” Probate Rule 33 is
entitled “Compensation for Fiducieries and Aitorneys; Statewide Fee Guidelines.”
It requires fiducieries that intend to be compensated by the estate of a ward or
protected person to give written notice of the basie for any compensation. A petition
that requests approval of compensation for & fiduciary must include detailed billing
statements of services provided and an itemization of costs for which
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reimbursement is sought. Arizona cese law has long made clear that fiduciaries are
.dutyboundtdtheirwardsrega:dingtheirbiﬂings. The rules and law in Arizons,
malzes clear that the couris must consider more than meraly the
time expended when fees will be levied against the estate of 2
protected person. Both counsel and the fiduciary have a duty to
undertéke a cost-benefit analysis at the outset and throughout
their representation to ensure that they provide needed services
that further the protected person's best interests and do not waste
funds or engage in excessive or unproductive activities.
Ins re Guardianship of Sleesh, 226 Ariz, 171, 175 (Ct. App. 2010)
The Guidelines apply to any Court-eppointed fiduciaries, specially guardians,
and conservators, including but limited to the Licensees in these matters. ACJA § 3-
303(B). The Comment to Probate Rule 33 clerifies that multiple factors ais to be
analyzed by the Cout in the consideration of a fee epplicetion. In Arizons, every
person serving in a fiduciary role “are only entitled to reasonable fees, the fiduciary
and the fiduciary's attorney must engage in & cost-benefit analysis at ail points of the
reprosantation to determing if the services provided are in the ward or protectad
person's best interests.” See Claim of compensation, 12 Ariz, Prac., Estate Planning
and Probete Hendbook § 6:8. Every fiduciery has this ethical duty to not waste finds
or engage in excessive or unproductive activitics.
Probate Rule 33(F) requires thet the superiof court follow the Guidelines when
determining reasonable compensetion. The Guidelines listed in tha ACJA apply to

gll court-sppointed fiduciaries. ACJA § 3-303(B)(2). Their use by all such
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fiduciaries is “mendatory.” ACJA § 3-303(C). Tho Guidelines dstermine the
methodology of billing end ere followed by the court in determining reasonsble
compansation for such fiduciaries. Their application and use by fiducieries are
mandatory when submitting feo statemsnte to the Court or requesting payment by
the Court or epprovel of their fazs by the Court, ACJA § 3-303(B) and (C).

The Guidelines are important because they protect the ward and go to the
piudent menegement of costs. A.R.S. § 14-5109(D) puts “the burden of proving the
reagsonabloness and necossity of compsensation and expenses sought on the person
gocking it. “Compensation peid from an estate to a guardian, [or] conservator must
be reasonsble end necessery.” A.R.S. § 14-51009(C).

Fiduciary fees and costs are also part of the prudently managed costs and go
to the sustainability of the estate. Sheryll Prokop Teatimony, Confidential Tr. 398:9-
12. Nicole Sabating agreed with this when she testified that ll services provided by
WLJ are subject to tho Arizone Ststewids Feo Guidelinss. Tr. 246:2-3. In her
interview with CLD, Jeannean Sabatine steted that she is aware of the fee Gunidalines
and is trying to follow them. Ex. 316 at SAB-000996-7, 115:21-116:2..

Notwithstending, Nicole Sebatina testified that she relics on the Rule 33 court
approval, rather than her own review to determine what is justified. [Nicole Sebating
Tegtimony, T, 189:7-9.] If that were frue, then anytime there was a lack of court
approvel, the same type billing would never be seen agein unless there was an intent
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to bill that which not justified. The evidentiary record a pattern of coudust of billing
contrary to the Guidelines.

This methodology assured ruch overbilling. Two examples stand ous and ere
repseted later in this report. By the time of the hearing, Attoruey Lawrence
Scaringelli, had worked with Licensces for -approximately.the prior four years.
[Scaringelli Tegtimony, Tr, 912:21-913:9,] His made his view clear that the guardian
should be gbla to charge their full fee for cven the most mundane tesk that another
.person, at a mmch lesser cost could obtain. Ho stated as an exampls that if e dentist
informed the guardian that the ward nesded a toothbrush and toothpaste, “now doas
the does the guardian now need to teke them to the store to buy all thoge things?
Well, sure, because who else is going to do it?” [Id. at 932:9-14.] This view
maximized the cost to the ward.

In turn, Jeannean Sebating in & case later discussed notified the family that
eny questions they had regarding the Greens' insbility to accsss a telephons or
computer or their plan of care should be direcied to attomey Larry Scaringelli and
he would invoice the family member for the contact. [Sealed Ex. 39 at SAB~001241.]
The .appearance is clear. They cach maximized the profit to themselves at the
expense of the ward or the family of the ward.

Probets Rule 33 places a duty upon the Supsrior Court Judge to nse the
Guidelines when dotermimng reasonable compensstion. But the approvai of any
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judge has no preclusive effect on the Board. There are multiple reasons for this. In
none of the billings which are part of the evidentiery record in this proceeding is
there & requesi, formally or informally, ihat the judge mie on whether an individual
billing is justified or not. I is an overall review based on the information given.
Additionally, the ruling of the judge canrot absolve fiduciaries from oversight by
the Board regarding the required adherence to the ACJA. Claim preclusion, as
traditionally applied in civil litigation, moans that “e final judgment on the merits in
a prior suit involving the satne partiea or their privies bers 2 second suit based on the
ciaim.” Dressier v. Morvison, 212 Axiz. 279, 282, 15 (2006).

Regardless, “The doctrines of preclusion ... should be flexible aud must give
way when their mechanical application would frustrats othar social policies based
on values equally or more imporiant than the convenience efforded by finality in
legal controversies. Citations omitted, Lawrence TI. v. Dep't of Child Safzty, 246
Ariz, 260 (Ct, App. 2019), The sccial policy ie clear that it is the ward thet is to be
protected, not ths profit mergin for professionals in Title 14 procsedings. In ACJA
§ 3-303(B), “the term professional applies to licensed and unlicensed cowmt-
eppointed fiduciaries, guardiens ad litem and attorneys.”

The Division elleges that Licensess failed to comply with the Guidelines,
despite repeated notices by the Court in at least the following weys: (1) charging the
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estete for excessive visits to -wards/vulnsrable persons; and (2) cherging rates
disproporiionate to tasks performed.

The Division reviewed cass files of Licensees to determine adherence to the
fee Guideclines. Those files included “verious court accountanis’ reporis and
recoramendations, . . . minute entries and orders issued by the Coust, and fiduciary
fee statements as filed by Jeannean & Nicols.”

By the tims of the hearing, attomey Lawrence F. Scaringelli, had worked with
Licensoss for approximately the prior four years, [Sceringelli Testimony Tr. 212:21-
913:9.) He testified that he personally observed tho concern of Judge Moskowitz
because he couldn't decipher the billings of Licensees because they were “confusing
because everything was lnmped together. And there wes no breakdown of it.” [Id. at
018:21-219:2.] As a result, he changed their billing system and set up & new billing
system to make more logical sense for somaone reviewing it. [Id. at 919:3-9,] The
changes were prior to the case in front of Commissioner Russell and the Ximble
case, [Id. at 920:10-14.]

Thet these were violeted with intent is evident from the record and in the
msthedologies, which wers used. As discussed in Charge 3 above, in the affidavits
which they mandeted to filo-with the court, they intoutionally reported they did not
have a busineas interest in ‘WLJ. Tha subterfege assured the reviewing judge would
not recognize that it was the Liconsses who were doing the personzl visits buibyﬂ;e
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use of tho alternate entity WLJ. They also aitempied to evads the requirements

through lump billing,.

Mr, Scaringeili testified that he belisved, “in terms of hisioric practice, care
mansgement services are billebis under the stetewide fee guidelines.” [T, 922:22-
25.] He believes the monthly visit is “cere management” by the licensee under the
Guidelines. He also believes taking the ward to a madical appointment is also “cere
menagement.” [Id. at 923:6-11.] He was counsel for Licensees when Commissioner
Russell, after the chenges in Licensees billing practices were implemented, made
multiple findings regarding improper billings.

Thers were some things that were overbilled, some staff
members that probably shouldn't have been billed, which were
soms of the things that we addressed going forwerd. There wero
soms, you know, it's like what we typicelly call, as attornays,
secreterial work that was being billed that probebly shouldn't
heve been billed. And some other things that were just, you
know, just bille eppeared to be excessive based on what was
done in the case. And I did speek to Nicole about that on more
than one occesion, and we telked about fixing that issue and
reducing the billing end certain people shouldn't bill and how to

handle whet needs to be dons with the Court and that reduction
on Petro. [Id. af 927:18-928:6.]
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Thess failings were more than negligent as they-always bansfited Licensecs.
The charges identify two other arsas that were violative of the Guidelines.

a. Bxcessive personal visits.

Common fiduciary services in a routine guardisnship or conservetorship
engegement includo “Jolne routine personel visit psr month by the fiduciary to the
ward or protected person.” ACJA § 3-303(D)(3)(c)(3). If the fiduciary visits the ward
or protected person more than once in & month, the fiduciary must provide 2
reasonable explanation for exceeding these services, ACJA § 3-303(D)(3)(c).

That these were violated with intent is evident from the record end in the
methodologies used. As discussed in Charge 3 above, in the affidavits which the
Sebatinas wore mandated to file with the court, tiiey intentionally reported they did
not have & business interest in WLJ. The subterfuge assured the reviewing judge
would not recognize that it wes the Licensees who were doing the personel visits but
by the use of ths alternate entity WLJ. They also attemnted to evade the requirements
through lump billing.

Mr. Scaringelli testified that he believed, “in terms of historic practice, care
menageément services ere billable under the statewide fee guidelines.” [Tr. 922:22-
25.] He believes the monthly visit is “care management” by the licensee under the
Guidelines.
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Despite bsing notified of violations in April 2015, prior to the change in their
billing practices implemented by Mr. Scaringelli, they were egain notified by the
court in November 2016 (twice), May 2017, September 2017, October 2017,
November 2017, and February 2018, they had improperly exceeded the number of
recommended monthly visits to & ward or protected person, This is & cloar pattem
that is reflective of both intent end disregard for the Guidslines, the Court, and more
importantly, their duty to the ward. [Ex. 59; Ex. 111; Ex. 128; Bx. 143; Ex. 158; Ex.
169; Ex. 198; and Ex. 207.]

In one case, on November 1, 2016, the court found “the Conserveator’s practice
of visiting the Protected Person more than once per month and often more than once
per week was not necessery or reasonable.” [Ex. 169 at C05147.] Subsequently, the
coutt rejected the fees charged for thirty (30) visits to the protected person, which
totaled $1,878.50. [Bx. 169 at 005147.] On enother occasion, the court found
instances in which there were multiple visits made by the fiduciary and/or their staff
in the same day. [Ex. 158 at 004948.] In a different case, the court noted that in
“soms instances two individuals mede a visit together with both of them billing the
Estate.” [Ex. 128 2t 003893.]

Moreover, the conduct was repetitive and in fiagrant disrogard of the clear
notice given by the court thet the billing was in numerous casss, nnjustified.
Licensees knew this as they “relied” on such conrt action to determine what was
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“jusiified.” [WNicole Szbatine Testimony, Tr. 189:7-9.] They each knew of their
individuel duty to adhere to the Guidelines and refused to in disregard of their clients
to benefit themselves.

b. Charging rates disproportionate 1o the tasks perfornted.

Under ACJA § 3-303(D)(2)(g), “[t]he hourly rate charged for any given task
shall be at the enthorized rete, commensurate with the tagk performed, regardless of
whom actually performed: the work, but clerical and secretarial activities are not
soperetely billeble from the Professional.” Specifically, “[a] fiduciary may only bill
a fidnciary rate when performing services that require the skill lovel of the fiduciary;
8 companion rate when performing companion services; & becokkeeper rate when
performing bookkeeping and bill-paying services for a client; and shall not chaige
when performing secretarial or clerical services, for example.” ACJA § 3-
303(D)(2)()3).

In PB2013-071060, on November 1, 2016, the court lamented the
“Conservator’s practice of cherging the full fiduciary rate of $105.00 per hour for
accompenying the Protected Person on visits to the doctor.” [Ex. 169 at 005147.]
Although eventualiy the conservetor azranged for in-house treatment of the protected
person’s routine madical nesds, the court could not understand why the conservator
hadn’t done this at the start of the account period. [Ex. 169 at 005147.] As & resul,
the court rejected $565.00 in fees. [Ex. 169 at 05147.]
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In PB2015-002195, on November 7, 2016, the court accountent noted that
frequently the full fiduciary rate was chavged to deliver “things” to the protected
person’s homs, [Ex. 128 et 003893.] Additionally, the court accountant described an
instance in which, depending on who performed the task, four different rates (5115,
$93, $85, and $65) were charged to sort the book collaction of 2 protected person for
distribution to charity and family members, [Ex, 128 at 003893.] According to the
accountant, other and similar examples of fee guideline violations would “tecoms
evident from a review of the fec stetement.” [Bx. 128 at 003893.]

In PB2014-071019, on February 23, 2017, the court accountant noted thet the
full fiduciary rete wes charged for the following services: shopping eervices; moving
setvices; and pickup and delivery sarvices. [Ex. 185 at 605601.] Additionally, one
dey on which Jeaunean performed pickup and delivery services for the ward,
charging the full fiduciary rate, Jeanneen’s essistant, seperately, performed pickup
and delivery services for the sems ward. [Bx. 185 at 005601.]

In PB2016-070766, on May 25, 2017, the court accountant foumd that
Jeamnean cherged the full professionel rate to accompany the protected person to
rontine dental end other medical exams. [Ex. 207 at 006087.] Additionslly, Nicole
charged the protecied person the full professionel rate to perform tesks properly
reservod to & bookkesper. [Ex. 207 et 006087-88.] Indeed, in certain instances
Nicole delegated these tasks to others that charged a bookkeeper rate to coraplete
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them, demonstrating that Nicole undersicod that the tasks did not require the skill
level of a fiduciery. [Ex. 207 at 005087-88.]

In PB2015-07095%, on November 17, 2017, the court accountant noted the
full fiduciary rate was cherged for the following services: certain bookkesping
fanciions [Ex. 59 at 002006-7]; deposit, withdrawal, end delivery of cash to the
protscted person [Bx, 59 at 002006-7]; attending a routine medical visit with the
protected person [Ex. 59 at G02008]; accompanying the protected person during a
meal [Ex. 59 at C02009]; and helping the protacted person pack and move to a new
facility [Ex. 59 at 002009]. In each of these instances, the rate charged was not
commensurate with the service performed. As a regult, the accountant recornmended
the cour: reject $2,745.00 in fees.

Ia PB2016-071488, on February 13, 2018, a court eecountent found, again,
that the full fiduciary rete was charged for “various” bookkeeping functions and to
deposit cash of the protécted person. [Ex. 195 at 095505.1

¢. Miscellaneous Violations.

Under ACJA. § 3-303(D)(2)(e)(2), “[2] fiduciary . . . shall not charge when
performing secreterial or clerical services.” Jeannean and Nicole consistently
charged their werds a “Records Managemmt’: foe. [Ex. 21 at 000829; Ex. 25 at
000909; Ex. 40 at 001312; Ex. 59 et 002007, 002009; Ex. 87 at 003002; Ex. 95 at
003047; Ex. 111 et 003302; Ex. 207 at 005088; Ex. 287 at 07721-22.] The records
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management fee included updating/meintaining' client information, making
photocopies, sending fexes, and recovering postage expeiises. [Ex, 14 et 600500,]
Although e court accountant made Jeannean and Nicole aweare on June 14, 2017, that
their records management feo was a clerical or secretarial charge [Ex. 287 at
097721-22}—cnd thus prohibited under the fes Guidslines—Jeenuean and Micole
continued to bill wards 2 records management fioe until October 2017, [Ex. 327 &

010172].
The Sabatinas failed to follow and were made aware of their failure to follow

ACJA § 3-303(D}(2)(2)(2) in mmltiple cases by verious CARRS and minute entries.
[Ex. 25 at SAB-000909; Tr.454:11-435:4; Ex. 59 at SAB-002006-9; Tr. 413:16-
414:7; Tr. 415:13-15; Ex, 95 at SAB-003046; Ex, 111 at SAB-00330]; Ex. 128 at
SAB-003892-93; Tr. 214:9-11; Ex. 143 at SAB-004353-54; Tr. 418:23-421:2 Tr.
421:6-22; Ex. 169 at SAB-005147; Bx, 185 at SAB-005601; Bx. 189 at SAB-
005718-19; Ex. 198 at SAB-005905-10; Tr. 400:16-403:10; Tr. 408:8-409:23; Tr.
410:2-411:19; Ex, 207 at SAB-00G6087-88.]

Under ACJA § 3-303(D)(3)(e), each fiduciary “shall not bill for more than
one person to-attend hearings, depositions, and other court proceedings on behalf of
an Estate, absent good cause.” Jeannean end Nicole fuiled to abide by § 3-
303(D)(3)(e) in multiple cases. [Ex. 25 at 000908; Bx. 40 at 001313; BEx, 111 at
003301; Ez. 185 at 005601; Ex. 189 at 005719; Ex. 198 at $05905.]
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Under ACJA. § 3-303(D)(2)(d), “[n]ecessery travel time and weiting time
may be billed at 100% of the normal hourly rate, except for time spant on other
billeble activity; travel time and waiting time are not necessary when the service can
be more efficienily rendered by corresnondence or electronic commmaication, for
examyple, telephonic court heerings.” Jeaunean and Nicole failed to ebide by ACJA
§ 3-303(D)2Xd). [Bx. 198 at 005906-09; Ex. 207 &t 006088.] For example, in
PB2016-070766, the court accountant noted that Nicole charged for several trips to
an assisted living fecility and e storsge facility in order to deliver payment for thess
services. Becausge Micole could have used the U.S. Postzl Service to deliver these
payments, the accountent recommendad the court reject the fees charged for travel
time to these facilities. [Ex. 207 at 006038.]

Under ACJA § 3-303(D)(3)(c)(4), five hours per year is a reasonebls amount
of time for a conservator to spend preparing his or her account and budget. In one
case, However, Nicole billed the ward thirty-one hours to prepare the account and
budget. [Ex. 149 at 004562.] In another case, Nicole and her staff billed the ward
44.7 hours for eccounting related tasks, [Ex. 356 at 010527.]

Under ACTA § 3-303(D)(2)(k), “[tlime and expenses to correct or mitigate
exrors cansed by the profissional, or their staff, are not billable to the Estate.” Yet,
in one case, after billing $45.00 for signing 2 petition and letters, Jeanueen later

128



billed the ward $11.50 for a phone call due to a inissed signature on one of the
-documsnts. [Ex. 198 at 005910.]

Under ACJA § 3-303(D)(2)(c), block billing is prohibited. Numerons
imstances of block billing exist in Jeennean and Nicole’s billing records. [Ex. 356 at
010523, 010581.] In one instance,.a court commissioner communiceted his concerns

{o Jeannean and Nicole regarding their use of block billing, [Ex. 25 at 000907~08.]

ACJTA § 7-202(XX3) requires that *[t]he fiduciary shall exercise extrems care
end diligence when making decision on behalf of a ward or protected person. The
fiduciary shall make all decisions in e inanner that promotes the civil rights and
liberties of the wasd or protected person arnd maximizes independence and self-
reliance.” ACJA § 7-202()(3)(a) requires that “[t]he fiduciery shell make ell
reasonable efforis to determine the preferences of the ward or protacted psrson, both
past ahd current, regarding all decisions the fiduciery is empowered to meke.”

ACJA § 7-202(2)(3)(b) reqmres that “[t]he fiduciary shall make decisions in
accordance with the determined preferences of the ward or protected person, past or
current, in all instances except when the fiduciary is reasonably certain the decision
will result in snbstantial harm.” ACJA § 7-202(7)(4) requires that “[t]he fiduciary
acting as guerdian shall assursa legel cusicdy of the ward and shell ensure that the
ward resides in the least restrictive snviroument available,”
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ACIA § 7-202(3)(4)(e) requires that “[t]he fiduciary shall not remove the
ward from the homs of the werd or separate the weard fror farnily and friends unless
this removal is necsssary to prevent substantial harm or because of financiel
constraints. The fiduciery shail make every reasonable effort to ensure the werd
regides at home or in @ comnmnity setting.”

ARS. § 46-456. “A person who is in e position of trust and confidence to &
vulnerable adult shall use the valnerable adult's asseis solely for the benefit of the
vulnerable adult and not for the benefit of the person who is in the position of trust
and confidence to the vulnersble adult ... ”

Under that law, oncs persons, such as Licensees cccupied a “position of trust
or confidence with regard to en incapacitated or vulnerable adult, the person in the
position of trest and confidence is required to act for the benefit of the vulnerable
edult to the same sxtent as e trustse under Arizone law.” Jis re Estate of Newmar,
219 Ariz. 260, 26970, (Ct. App. 2008), as amended (July 17, 2C08). Internal
quetations end citations omitted.

Enowiedge of the law and thelr dutles

Jeannean Sebatina has been & licensed fiduciary since 2009. [Jeannean
Sabatina Testirnony, Tr. 26:15-17; Ex. 356 at SAB-010481.] In her April 22, 2008
epplication for licensure as a fiduciary and in all renewal applications, Jeanncen
Sebetina represented thet she has read, reviewed, and agreed to abide by Arizona
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Code of Judicial Adiministretion (“ACJA”) §§ 7-201 and 7-202, applicabls to
licemsed ficuciaries. [JPS 1.] Nicolo Sabetina obtained her fiduciary license in 2012.
[Nicole Sabating Testimony, Tr, 163:25-164:2.] In her March 9, 2012 application
for licensure as a fiduciary and in all renewel epplications, Nicole Sabatina
represenied that she has read, reviewed, and agreed to abide by ACJA §§ 7-201 and
7-202, epplicable to licensed fiducieries. [JPS 2.]

Licensees are experienced fiduciaries and know thet the fiduciary statutes and
ACJA recuive that wards be placed in the least restrictive setiing for the ward’s
needs. [Jeannean Sabating Testimony, Tr. 76:9-20.] As licensed fiduciaries,
Jeannezn Sabating end Nicole Sabatina are mendated to perform ell duties and
discherge all obligations in accondance with current Arizona law, federel lew,
administrative rules, covrt orders, court rules, edministrative ordars and the ACJA.
They rafused to perform and discharge their obligetions in accordance with cursent
Arizons law, federel law, adminisixetive rules, court ordexs, couri rules,
administrative orders and the ACJA.

By its’ clear langusage and as a metter of law, the ACJA. prohibits guardians
from separating wards from their famiiy or friends unless there is substantial harm
to the ward from their contact. In interpreting and applying these provisions of the
ACIJA, the hearing oificer declines to engage in any kind of “narrow construction”
of these provisions that would “thwert” the ACJA goal of protecting vulnerable
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adults. Wyats, 235 Aiz. at 1419 13. Delgado v. Manor Care of Tucson AZ, LLC,
242 Ariz, 309, 313, 395 P.3d 698, 702 (2017).
This violation is epitomized by Janmette Kimble above. [See pp. 3-43.]
Axnna McClary

Sheila Clark is Anna McClary’s daughter, co-gnardian, and co-conservator.
[Sheila Clark Testimony, Tr. 505:17-21.] Sheila Clark first met Nicole Sabatina in
the Fall of 2014, when Sheila Clark was seeking legal advice from Zachary
Mughlatel of MRB about how to handle her mother’s finances after she had been
scamnmed. [Id. at Tr. 505:24-507:11.)

Zachary Mushikatel advised Sheila Clark thet she nceded a conservator and
possibly & guardian to help clean up her mother’s finances. He told her hs had &
person on staff that could help her. The person on staff was Nicols Sabatina, Sheila
Clark Testimony, Tr. 507:1-18. Sheila Clark briefly mst with Nicole Sebetina at the
MRE law offices and set up an appointment to meet Jeannean Sabating et the WL
office approximataly one to two weaks later, [Id. at Tr. 507:7-508:2.]

According to Jeanncen, Amng McClery hired WLJ to provide care
management services. [Jeannean Sabatina Testimony, Tr. 127:22~128:4; Sealed Ex.
301 ‘at SAB-008589.] Sheils Clark understocd that her mother had hired WLJ to
clean up her finences after she had been scammed. [Sheila Clark Testimony, Tr.
508:22-509:6.] Nicole Sabatina did assist Anna McClary in financial matters after
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Ms. McClary wes financially exploited by scammers. [Jeannean Sabatina
‘Testimony, Tr. 128:10-21; Sheila Clark Testimony, Tr. 509:7-16.]

Nicole Sabatina beceme Anna IvicClary’s conservator in March 2015 gnd later
became her guerdien. [Id. Tr. 509:21-510:24; Jeannean Sebatina Testimony, TT.
128:22-129:2, When Nicole Sebeting became Anna McClary’s. conservator, Anps
McClary was living 2t Heritege Palmeras, an independent living facility. [Sheile
Clark Testimony, Tr. 510:25-511:4.] Anna McClary enjoyed living at Heritege
Pelmeras, participated in social activities, and was free to come and go as she
pleased. [Id. et Tr. 511:13-512:1.] There were no visitation or commuications
resirictions in place when Anna McClary lived at Heritage Palmeras. [Id. at Tr.
515:13-20.] Heritege Pelmeres was. located spproximeately 5 miles from Sheile
Clark’s house. [Id. at Tr. 512:7-8.]

While 3 resident at Heritage Pelmeras, Anna McClary went to church, went
out to lunch with friends, and took herself to doctors’ eppointmsnts. [1d. et Tz, 512:2-
6.] Sheila Clark thonght Heritage Palwmeras was the perfect facility for her mother
because it wes an all-encompsassing facility that provided indspendent living,
assisted living, and memory care, which meant her mother would not have had to
move if she neaded a higher levei of care. [Id. at Tr. 511:3-12.]

Over Anng McClery's objections, the Sebatinas scheduled an appointment
with her physicien seeking to obtain ordera that Anna McClary be admitted 0 an
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assisted living facility. [Jeannean Sabatina Testimony, Tr. 131:19-133-5; Ex. 81 at
SAB-002730; Sheila Clark Testimony, Tr. 519:14-17.] The Sabatinas disregarded
Anns McClary’s exproszed residence and physician proferenices. [Id. at Tr, 519;14-
20; Ex. 81 at SAB-002730-002731.]

Anna McClary’s longtime psychologist, Dr. Kahlon, did not feel that Anna
McClery needed essisted living. [Id. at Tr. 541:24-542:14.] Anua McClery's
physicien did not sign an order suggesting Anna McClery bo admitted to an ascisted
living facility. [Jeannean Sabatina Testimony, Tr. 133:6-134:4, Ex. 81 at SAB-
002731.] After Anue McClary’s physician refused to sign the adrission paperwork
for assisted living, the Sabatinas scheduled an appointment with another doctor in
attempt to hava the aseisted living orders signed. [Jeannean Sabatina Testimony, T,
134:5-17; Ex. 81 at SAB-002731.]

The Sabetinas chenged Anna McClary’s neurologist from the one she had
been sceing for approximately eight to ten yeers to Di. Johnson, [Sheila Clack
Testimony, Tr. 512:16-513:15; Ex. 8lgt SAB-002731-33.] Jeanncen Sebatina,
acting in her capacity as a care manager for Anna McClary, met with Dr. Darry
Johnson, 2 neurologist who had never seen Amna McClary, days prior to Anna
McClary’s appointment to explain the need for him to sign the sssisted living
pepeiwork, [Jeannean Sabating Testimony, Tr. 136:3-137-9; Ex. 81 at SAB-
002733.] Dr. Johnson accommodated the Sebatinas’ request to sign the admission
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orders for Anna McClery's placement in essisted living. [Jeannean Sabatina
Testimony, Tr, 137:15-138-7; Ex. 81 at SAB-002733, C02738.]

Jeannean Sebetina told Sheila Clark thet the Sabatinas were changing Anna
McClary’s phyeician to Dr. Johnson becense he would not do whet Jeannean
Sabatina weanted him to do. [Sheile Clark Testimony, Tr. 513:12-22.] Anne McClary
had visited with Dr. Johnson only two times, [Id. at Ty, 513:23-514:23; Ex. 81, SAB-
002738.] Using the recommendation of Dr. Johnson, Jeannean moved Amme
McClary to assisted living et Brookdale Sandridge. [Td. Tr. 541:2-12; Ex. 81 at SAB-
002736.] The Sabatings tock Anna MecClagy to Sandridge immediately after her
socond appointment with Dr, Jolmson. They did not tell her she was moving to
Sendridge and instructed Sheila Clatk not to tell her shie was moving. She had no
clothes, toiletries, or personsl items when dropped off at Sendridge. [Sheila Clark
Testimony, Tr, 521:24-524:19.] Sheile Clark meds Nicole and Jeannean Sabatina
ewere of her objection to Anne MeClary’s move to assisted living. [Id. at Tx. 541:13-
23.]

Anna McClary lived living &t Heritege Palmeras and did not want to move to
Brookdele Sandridge, the assisted living facility. [Id. at Tr. 518:13-19; Jeennean
Sabatina Testimony, Tr. 130:20-131:4; 131:19-24; Ex. 81 et SAB-002730.] Anna
MeClary informed the Sabatinas that she did not went to move to Sendridge. [Sheiia
Clark Testimony, Tr. 519:14-17.] The Sabatinas placed Anna McClary et Brookdele
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Sandridge because she wasn't cooperating with them. For instance, she schednled
and went to doctor’s appointments without informing Nicole Sabatine, and she had
friends the Sabatinas did not approve of, [Id. et Tr. 514:24-515:12.]

Sheile Clerk was not permitted to visit her deughter for three weeks after Anna
MeClary wes moved to Brookdals Sendridge. [Id. Tr. 515:21-516:2; 524:20-23.]
This is a pattern of the Sgbatinas to distance relatives from the ward to control them.
The restrictions placed upon Anna McClary while she was at Sandridge were placed
by the Sabatinas, not by the facility. {Id, at Tr. 545:2-8.] This is also a pattern of the
Sebétinas to gein and maintain financial control of the ward. Sandridge was
approximately 20 to 25 minutes away from Sheila Clark's house, [Id, at Tr. 519:21-
22.]

In violation of her civil rights, Jeannean Sabatina decided whether Anna
McClery could go to church. [Id. at Tr. 516: 2-20.] The Sabatinas refused to allow
Anna McClary to travel with Sheile Clark: to visit femily out of state bacanse ths trip
would have disrupted her routine, [Id. at Tr. 528:23-529:23.].

While Anna McClery was a resident at Breokdale Sandridge, she left the
facility without telling anyone where she was going. As-a result, Nicole asked
Jeannean on Januery 14, 2016, to contact and inform the Brookdzle Sandridge staff
thet Anns McClary was not to have any outings for two to three weeks. The
restriction inchuded outings with her daughter. [Jeanncan Sabatina Testimony, Tr.
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138:22-140:8; Bx. 81 at SAB-002740,] This action was clearly done to punish
McClery and further control her freedoms and preferences.

Joannsan Sgbatina punished McClary further then requested. She notified
Brookdale Sandridge that Anna McClary was not to have any outings until further
notice. [Id. at Tx, 140:2-8; Ex. §1 at SAB-002741.]

On Januery 28, 2016, Nicole Sabaiinz sought Jeannean Sabatina’s advice 25
to whether Anna McClary’s denghter, Sheila Clark, should be able to visit Anna
McClary. Jeennoan Sabetina suggested restricting visits for an additionsl week.
[Jeanneen Sgbatine Testimony, Tr. 141:22-142:5; Ex. 81 at SAB-002746.] This
controlling and punishing conduct was intentional and in complete disregard of the
ACJA. Notwithstanding, on March 6, 2016, Jeannean Sabatina “agsin” informed
Brookdale Sandridge staft thet Anna McClary wae not to ave access to a telephone.
[Id. at Tr. 147:3-14; Ex, 81 at SAB-002755.]

It is another pattern of the Sabatinas to take more drastic nioves to isolate the
ward by moving the ward into & leck down memory facility. In March 2016, Anna
McClary moved to 8 memory care ﬂcilit'y called Pathways., [Jeennean Sebetina
Testimony, Tr. 149:20-24; Bx, 79 at SAB-002716.] The move to Pathways was over
Anng McClary’s objections. [Sheila Clark Testimony, Tr. 5 19:23-520:9;] Pethweys
is 25-30 minutes from Sheila Clark’s house. [Id. at Tt. 520:13-15.] Pathways was a
lock down facility. Anna MeClary was not allowed to leave the premises on her own.
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[Id. at Tr. 548:10-549:1, Anna McClary was not content at Patbweys. [Id. at Tr.
547:18-548:5.]

While Sheile Clark toured the Pathways facility and felt it was a nice facility,
she questionsd the necessity of Anna McClary’s move to Pathways. [1d. at Tr, 549:2-
10.] The Sebatinas also prohibited long-time friends of Anna McClary’s from
vmtmg her because the friends objected to Anna’s placement in memory care and
felt that she had been stripped of her rights as a buman being. [Jeanneen Sabatina
Testimony, Tr. 149:25-152:1; Ex. 81 at SAB-002771-72.]

There was no “substantial® harm concern that caused the Sabatinas to move
McClary to a lock down memory facility. When asked whether Anng McClary’s
friends’ expression of their negative response to Anna McClery’s living situation
was a substantial harm to Anuia justifying visitation restrictions, Jeantiean Sabeating
would only sey it could ceuse hamm. [Jeennean Sebatine Testimony, Tr. 152:11-17.]
Despite having no authority to do so, Jeannean Sabatina denied Anna McClary's
request to purchase curtaing for her room ot Pathways. [Id. at Tr. 152:18-153:10; Ex.
81 at SAB-002773.]

The Sabatines went further in a punitive fashion, They would not authorize.
Anna McClery to take a family trip or go on overnight outings. with her family
beceuse they did not want to upeet her routine. [Id. at Tr. 154:1-5; Ex. 81 at SAB-

£02776-002779.] Jeennean Sabatina directed Pathiways staif not to provids any
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information about Anng McClary to her daughter becauss she was to get information
about her mother from the guerdien, [Id. at Tr, 157:17-158:19; Ex. 81 at SAB-
002794.] Nicole Sebatina denied Sheila Clark’s request to have Anna McClary stay
with her for 2 few days over Christmas. [Id. at Tr. 1556:12-157:2; Ex. 81 at SAB-
002794.] Nicole Sabeting only authorized Anne McClary’s overnight Christmas
visit with her danghter efter receiving an inquiry from the Area Agency on the Aging
regarding the denial of the visit. [Id. &t Tr. 158:20-159:2; 160:3-161:15,-Ex. 81 at
SAB-002802.]

The Scbatines charged Auns McClery’'s estate $441.00 for teking, and to
discues taking, Anne McClery io an eye ezam, when her daughter offered to do it
for froe. [Pasquale Fontans Testimony, Tr. 666:4-669:22: Ex. 81 at SAB-002775.]
Jeannean Sgbatine characterized Sheila Clerk’s requests for her mother to ba able to
go on e femily trip as “stir[ring] the pot” and “cost{ing] the estate money.” The
Sabatinas billed Anna McClary’s estate $326.50 to address the requests. [Id. et Tr.
669:24-575:7: Bx. 81 at SAB-002777.] The Sabatines cherged Anne McClary’s
estete $184.00 to dsliver $20.00 to her. [Id. at Tr. 676:7-678:14: Ex. 81 at SAB-
002789.]

Jeannean Sabatina had no decision-meking authority as it relates to the ward
in an instence such as the McClary case where Nicole Scbatina was appointed the
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guardian and conservator and Jesnnean Ssbetine was mot nominated in any
document. [Micole Sebatina Testimony, Tr. 276:5-23; 277:9-278:10.]
The Greens

Jeannean Sabating informed Bernie and Richerd Green’s childien that they
would no longer be able to stay with their perents when they vigited. [Sesled Bx.
39 at SAB-001183.]

Jeannean Sabatina decided that the Greens' telephone would te disconnected,
and all visits would b restricted for two weeks to prevent Bernie Green from
communiceting with her children and possibly giving eway her personal property.
[Sealed Ex. 39 at SAB-001222-23.] The Greens were upeet that their telephone wee
disconnected. [1d. at SAB-001228.]

One of the Gresns’ children contacied the Ombudsmen complaining that the
family was a0t allowed to visit the Greens, [1d. at SAB-001234.] After contact from
the Ombudsman, family coutact and visitetion with the Greens was restored. [Id. at
SAB-001236.]

Whea alerted that Bsmie Groen's daughters might provide her with a cell
phone, Jeaimean Sabatina informed a (reen family member that if thet should
heppen, she would confiscate the phone and restrict the daughters from forther
visitation. [Id. at SAB-001236.] Jeannean Sabating denied Bernic Green’s repeated
raquests for a tolsphone and compuier and remearked in the WLJ billing statement:
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“Bernie is still requesting e telephone aiid comiputer. The answer was no-when she
asked me last week. The answer will continue to be 1o. I will remove the monitor,
and I will take Bernie’s cash when I ss her on Wednseday.” [1d. et SAB-001237.]

Jeannean Sebatine datertnined thet family visits with the Greens were required
to bs supervised. [Id. at SAB-001238.] Afier disconnsotinig tho Greens® telephosie
and being informed by the Groves® facility staff that Bernio Green was tying up the
fecility phone, Jeannean Sabatina prohibited all family calls. She determined that
notes and cards would be sufficient for family commmmications. [Id.- at SAB-
001239.]

Jeaunsan Sebating notified the Greens® family thet any questions they hed
regerding the Greens® inebility to access e telephone or cousputer or their plan of
care chould be directed to aftomey Larry Scaringelli end he would invoice the family
member for the contact. [Sealsd Ex. 39 at SAB-001241,]

Jeannesn Sabatina denied Bernie Green's reguest to have her telephone 2ll
day on Thanksgiving so that she could talk to her femily, claiming Richard Jr.'s visit
on Thanksgiving was sufficient, [Sealed Ex. 39 at SAB-001261.]

Senia Grove

The Sebatinas imposed visitation and contact restrictions while Sonia Grove
wes at Banner Del Webb Hospital, allowing visitation from only WLJ staff end Ms.
Grove’s court-gppointed attorney. On ons occasion, Jeannezn Sabatina lifted the
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resiriction for femily visitation. [Sealed E:x. 194 at SAB-005762-G6, 005772,
005774.]

The Sabetinas put contact and visitation restrictions in place while Sonia
Grove was at the Palos Verdes facility, authorizing certain visits while resiricting
family visitation. Jeannoen Sabatine denied a request from facility residents to visit
Sonia Grove, because it would be difficult for }s. Grove’s family to understend why
they could not visit but the residents could. [Id. at SAB-005784.]

Irene Petro

Jeannean Sabetina denied a requsst for Irene Petro to spend the Thenksgiving
holidey with a fellow Pethways resident’s femily, requizing instead, ¢hat Ms. Petro
remain at Pathways for Thankegiving. [Sealed Ex. 20, at SAB-000772-000775.] In
denying the request, Jeennean Sabetinz feiled to provide any reasoning or indication
that substential herm would result from the visit. [Id.]

Based on the foregoing findings, Jeeunean and Micole Sabatina did not make
all decisions in a manner that promoted the civil rights and liberties of wards or
protected pereons in violation of ACJA.§ 7-202(33(3).

Based on the foregoing findings, Jeannean and Nicole Sabating did not maks
decisions that maximized the independence and self-reliance of wards or protected
persons in violation of ACJA § 7-202(7)(3).
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Based on the foregoing findings, Jeanncan and Nicole Sabatina did not make
reasonable efforis to determine the preferences of the werds or protectsd persons
regerding decisions they, es fiduciaries, ware empowered to meke in violation of
ACJA 8§ 7-202(D)(3)(a).

Jeannern and Nicole Sabatine failed to offer evidencs suggesting their
digregard for wards’ and protected persons’ proferences was based on their
determination that honoring the wards’ and protected persons preferences would
result in substantial harm.

Based on the foregoing findings, Jeanneen and Nicole Sabatina violated
ACJA § 7-202(D(3)D).

Besed on ths foregoing findings, Jeannean and Nicole Sabating did not ensure
that wands, such as Janetts Kimble and Anng McClary, resided in the leest restrictive
environment available, thereby violating ACJA. § 7-202(J)(4).

The Sabatinas failed to offer evidence suggesting the contact and visitation
restrictions they imposed on wards’ family end friends were neceseary to prevent
substentiel herm,

Based on the foregoing findings, Jeannean and Nicole Sabetina violated
ACTA. § 7-202(3)(4)(e) by restricting wards’ contact with femily and friends when it
was not necessary to prevent substantial herm,

Hormal Charge 7. Operating mder an sgsnmed pame,
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. At some point after being licensed es a fiduciary, Jeannean Sebatina began
operating under an assumed corporste nemre tc limit her liabilily. The limited
lisbility umbrelle of a corporats entity used was With Love, Jeannean, LLC, It ie
otherwiso referred to in this ruling as WLJ. Licensees asked their expset Alishe Gray,
if she had an opinion whether having that entity licensed would help. The expert
answered, “Well I certainly would have recommended it . . .- [Alisa Gray
Testimony at 1094:20-22.]

When asked why, Ms. Gray testified, “T lcoked through that code to find the
exact citation thet says et this point you must get your entity licensed or so forth --
my understeuding of the reason for having the licensing is more aneodotal . . . .” [Id.
et 1096:1-4.] She also acknowledged that “most of the fidnciaries that I have workad
with do bave their entities licensed.” We give no weight to her later testimony that
she could not find a direct reference to the requirement for licensure an WLJ, We
iook to the cods itself.

This testimony led to the following questions and answers.

Q. Are you awars that With Love, Jeannean was identified on both
of their applications with the Board as 8 DBA, the applications
for ficuciary licensure, I should clarify?

A, That's my inderstending, yes.

Q. Do you have any problem with that?

A. No. But I would have gone the exira step and gotten it
licensed.

[1d. at 1096:4-10.]
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Counsel are eccorded wide latitude in the conduct of cross-exemination,
However, Counsel do not have the right to lead on direct examination unless the
questions are preliminery. Waits v. Golden Age Nwrsing Home, 127 Ariz. 255
(1980). Regardless, argumentetive questions are forbidden regerdless of whether
they. occur during direct or cross examinetion. Poo! v. Superior Court, 132 Ariz. 98
(1984). Such & question does not ask for new factusl testimony, but instead ssaks for
the witness to acquiesce in the inferences drawn by counsel from the prior testizaony.
It in likawise improper to esk questions that insinuate the existence of facts that will
not be the subject of proof. Taylor v. Cate, 117 Ariz. 367 (1977).

Ths pertica stipulated in JFS 1 that Jeanneen Sebatina initially applied for
licensure in 2008. JPS 5 stipulates that, “Jeannean Sabating has had an ownership
interest n With Love, Jeennean (“WLJ”) from 2011 through the present.” The
gnswer of Licensees admits that WIJ was incorporated in July of 2011, That was
also the testimony of Jeannean Sabatina.

Q. And then when you became a licensed fduciary, you
included that under the umbrolle with, With Love Jeannean,
or you were alrsady a licensed fiduciary and then opened
With Love Joannean?

A. 1 was already licensed when I transitioned o With Love

Jeaunsan,

[1d. at 1068:13-18.]
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The applicetion for initial certification as a fiduciary of Jeannean Sebatina
predated the existence of WLJ, The initizl epplicetion for certificetion while not an
exhibit in this proceeding, remains part of the file of Jeannean Sabetine. It was signed
end dated Februery 24, 2009. It has no DBA listed on the application. Each
epplication hes a box to identify whether an applicant is “scting individually” or is
“Businsss Associnted.” She marked the box ae “acting individually.”

Ths answer of Licensee admits that Nicole Sabatina formed a limited liability
company named after herself in July 2013 and that she became a 50% owner of WLJ
in December of 2015. The answer admits thet each of the Licensees were acting
DBA With Love Jeaunean, LLC from 2013 to the date of their answer. [Answer, pp.
4:32-5:5.]

Ms. Gray wes also asked about 2 footnote in the enswer of Licensees. [Ex,
357, p. 19, f. 5.] It states that,

Undersigaed counsel hes advised the Sebetinas thai entity
licensure is, as a logical construct of the governing statutory and
regulator corpus, mandated when licensed fiduciaries operste
dba. The construct is implied by ACJA Ssction 7-
202(EX(5)(2)(1), They (the Licensess) simply did not know this.

The Notice of Formal Cherges is specific. It alleges & violation of ACIA§ 7-

201(FX3). It provides thet,
A certificete hoider shali not transect businsss in this state under
an assumed name or under any designation, name or style,
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corporate or otherwise, otlier than the legal name of the
individual or business entity unless the parson or business eutity
files with division staff a statermient indicating ths name for
transaction of the bushiess and the legal full name of the
certificate holder.

It i3 & fact that Licensses operated under an assumed narics &8 fiduciaries. Both
Jeennean and Nicole have provided fiduciary services under the WLJ name, [Tk.
33:8-12, 34:5-8.] Additionally, Nicole hes provided fiduciary services under
“Nicole L. Sabatina, LLC.” [Tr. 173:7-9.] Neither WLJ nor Nicole L. Sabatina,
LLC, are licensed fiduciary enfities. [Tr. 32:9-12, 173:10-15.] Accordingly,
Jeanneen and Nicole violated ACJA § 7-201(F)(3).

Formal Charge 8. Fallure to report fiduciary misconduct.

It is reqmired that under ACJA § 7-202(F)(10), “[a] fiduciary chall notify
division staff if the fiduciary hes knowledge that another licensed fiduciary has
committed misconduct reising & substantial question as to the fiduciary’s honesty,
trustworthiness, or qualifications as g licensed fiduciary.” The notification must be
made in complience with ACJA § 7-201(H). Under ACJA § 7-201(H}{6)(a), &
licensee ig subject to disciplinary actions if the board finds that certificate holder
fiiled to perform any duty required under the ACJA.

It is easy to spaculete why licensees were blind to each other's misconduct.
Bui that relates only to purpose. This hearing officer hes drewn subjective
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conclusions from the objective fects to assure an evidence-besed determinaticn. The
evidance is clear and convincing that the above described misconduct cecurred and
that & ressongble person would have easily recognized it was cccurring and
improper. No reasonable explanation was offered, nor was the methodology of their
conduct unique which might evidence negligence. The pattern of conduct reflects

There is & naturzl tendency to include bias for one’s owa work. The Licensees
have expressed both their remorse and to some exient their acknowledgemant of
certain violations. The goal of 2 irial is fo find the truth ebout disputed questious.
The evidence properly compares the actions to the dutics as stated in the ACJA,
Statutes, Rules, and court orders,

Based on the above findings, Jeannean and Nicole engaged in misconduct as
fiducieries that raised substential qnestions as to their honesty and trusiworthinees.
Jeznnean never alerted the Division that Nicole engaged in misconduct as 2
fiduciary. [Tr. at §79:11-15.] Likewise, Nicole never alerted the Division that
Jeenncan engaged in misconduct as a fiduciary [Tr. et 679:16-20.] Accordingly,
each violated ACJA § 7-202(F)(10) by failing to report the other had engaged in
misconduct as a fiduciary.

VL. FINAL CONCLUSIONS OF LAW
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This matter involved multiple wards, multiple misdecds and the absence of
caring about clear violations of' rules, law end the ACJA. That is likely bscauss neither
thought from the information they conirofled that they would be or could be
questioned and ceught. This spitomized by their lack of reporting their ownership of
WLJ to the court. It is exemplified by their cellous end successful efforts to profit
themselves. It is cleer they plenned for that profiteering by assuring there would be
no impartial witnesses to testify regarding their interactions with Kimble and others,
by their utilization of each other to “verify” what occurred.

L  MITIGATING AND AGGRAVATING FACTORS

Ceriain intangibles, if corractly identified, can be useful factors in evaluating
a licensee after a determination of e violetion, These intangibles can lend ingight into
whether strategies short of non-licensure might bring about a nesded conduct
improvement, A licenses genninely remorseful for the damage causzd has 2 better
chance to be rehabilitated than one cavelier about the improper conduct, However,
there cen also be an ease with which one feigns remorse end good intentions. Ik is
not the duty of the Boerd to “catch” an offender. It is the duty of the individual to
halt their own behevior. As & result, it is important for the Board to exsrcise

skepticism, but not bs cynical.
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The absence of a prior disciplinary record. Absence of such a récord;
standing alone, is given little weight. See, e.g., I re Elowitz, 177
Ariz. 240 (1994). There was no evidence submitted that either
Licensce had a prior disciplinery record. This is a mitigating factor.
Full and free disclosuze to the division steff. From the review of the
extensive file end the deteiled responses, it is apparent Licensoes
initially hired an attorney who wes legelly capebie but did not make
full and frae disclosurs. Their subsequent atiorney who handled this
proceeding worked hard to discloss the information he had. Neither
Licensee had to agres with or follow his advice in that regard. That
they did is a strong mitigating factor because it demonstrates
profcssionalism.

Cooperative aititude toward the oroceedings. Licensees had e
cooperative aititude towards the vroceedings. There was no
evidence of rudeness or ill will towards the process. Whils the
prcceeding was vigorously litigated, thers appeared to be
cooperation thronghout. This is 2 mitigating factor.

A comavating

R’W«M Muitiple wards were in the Sabatinas’ individual

ACTONE

and often joint care. Their joint actions ensbled each other to violate
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the muitiple safeguards of law, mles and the ACJA. Their use of the
coinpanytheyeachhadownershipwasnotreporbed. The argument
they may have listed the nems of the company on leter renewsl
applications, cannot constitute a “steiement” under the ACJA. Their
joint efforts were dishonest and gave thom control of not merely the
esgets of their wards, but of the reietionships they and only they
permitied. This is & strong aggravating factor. A court is likely to
find & dishonest motive when individual personally and
financielly beunefits from the misconduct. This personal and
finarciel gain is obvious. Charging three and four times the actual

cost of a nurse exemplifies this.

Selfish Motive. All thoso acts of commission and omission by
Licensees selfishly profited each riersonally. A dishonest or selfish
motive alweys cccurs when one seeks finencial gain through billing
or fee-related practices. This is a strong aggravating factor because
it is the opposie of the service required for & fiduciery.

, Multiple wards are involved in theso proceedings.

&, 3 &
e 894 ANal Y
R

In meny of the cesss of these werds, Licensees violated multiple

sections of the ACJA, end Arizona law. This is e sirong eggravating
factor.
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D. Subrpission: of false evidence.. false statements or other deceitive.
actices durini;the process, While there were multiple false and
deceptive prectices in the underlying matters, the proceeding had

few as part of their defense. This is not an aggravating factor.

failed to acknowledge the wrongful natwre of their joint end
individual conduct until the case was clearly proven. While their
final acknowledgement has a mitigating aspect, it does not
overcoms this aggravating factor was present.

F,

G. _ dence in the professiop. Jeenine Sebatina has long
been a licensed fiduciary of over ten years.

H. - restitution, The evidence wes conflicted

between what were restitution payments by voluntary adjustments
versus what was court ordered. There were remedicl steps teken.
These were too little, too late, and not entirely voluntary. It is an
aggraveting factor,

Individuels are conscious agents with the capacity to think, feel, choose, and

act. Licensees do not operate by blind, eutomatic forces. Ignorance of cne’s own
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short fallings is nover a valid excuse. When one aﬁemptstomroidﬁabﬂitykyclqsing
eyss to facis, a willful blindness is & practical aggravating factor. In such
circumstancee there is & proper clessifying, anelyzing and determining levels of
wIongness.

Regardless how we evalustion mitigetion, it is often a measuring of the
recognition by en individual of their own ghoricoming and responsibility for
misconduct. Remorse is the boiling down of allegations to an individual scceptance-
of responsibility by a licenses that is then followed by & clear turning away from that
misconduct and striving to right the wrong, It requires an inward reflection of the
truth. It is not a reward of that. misconduct to apply mitigation. The presence of
mitigetion is the ecceptance of the eunthority of being Leld accounteble. Such
mitigation is marginally present. The eggravating factors strongly outweigh the
mitigating factors.

V. RECOMMENDATION

1t is recommended that the Board affirm its decision to revoks {he licenses of
Jeanuean Sebetina and Nicole Sabatina. The aggreveting fectors strongly outweigh
the mitigating factors.

DATED this 15% day of November 2019.
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CCOFY of the foregoing mailed/e-mailed
this 15% day of Noverhber 2019, to:

Narcy Bonnell Gary B. Strickland

Ceroline Shosmaker *Warner Angle Hallam Jackson
Assistant Attorneys Gencral & Formanek PLC

Administrative Law Section 2555 East Cameiback Rd., Suite 860
Office of the Attorney General Phoenix, AZ 85016

2005 North Cential Avenue Emeil: getricklend

W
Phoemx A,Z 85604 Counsel for Licensees”
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APPENDIX A

In eight separate counts, Jeanneen and Nicole were charged with violations of
the following court ruies end ACJA sections:

Count 1. Conflict of Interest. ACJA § 7-201(E)2)(e)(b)(Hl), (G)(4)(c),
E)6)a), @)W, EDEX) EERE), EEO®D,
EX6)E)(8); ACTA § 7-202(3)(2)(a), (B)1)-(3)(a).

ACJA § 7-201(E)(2)(c)(2)(b)(iii):

The board may deny certification of any applicant if . . . [the
applicant or an -officer, director, pariner, member, trustee, or
manager of the applicant: Has conduct showing the applicant or
an officer, director, pariner, member, trustse, or manager of the
applicant is incompetent or & source of injury and loss to the

publie.
ACJA § 7-201(GX4)(c):

The boerd may deny renewal of certification for any of the
reasons stated in subsoction (B)(2)(c).

ACIA § 7-201(H)6):

Grounds for Discipline. A cettificate holder is subject to
disciplinary action if the board finds the certificate holder has
engaged in ons or more of the following:

a. Feiled to perform any duty to discharge any obligation in
the course of the certificate holder’s responsibilities as
required by law, coutt rules, this section or the applicable
section of the ACJA.

g. Exhibited gross negligence.

h. Exhibited incompetence in the performance of duties.

j. -The existence of any caunse for which originsl certification
or renewal of cettification could have been denied



pursuant to subsections (BEX2)(c) or (G)(4)(c) and the
epplicable seciion of the ACIA.

k. (6) Feiled to practice competently by use of unsafe or
ungcceptable practices,

k. (7) Failed during the performancs of any responsibility or
duty of the profession or occupation to uss the degree of
care, skilt and proficiency commonly exercised by the
ordinary skillful, careful and prudent professional
certificate holdsr engaged in a sirniler practics under the
gamo or similar conditions regerdless of any level of harm
or injury to the client or customet.

k. (8) Pailed to practlce coimpetently by reason of any causs
on & single occasion or on mmlfiple occesions by
performing unsafe or unacceptzble client or customar cars
or failed io conform to the essential otenderds of

accepteble and prevailing practice.
ACJA § 7-2202(D)(2)(a):

Relationship with the Ward or Protected Person. The fiduciary
shall exhibit the highest degree of trust, loyelty, and fidelity in
relstion to the werd, protected person, or estate. The fiduciary
ghall manage and protect the personal and monetary interests of
the ward or protected peison and foster growth, independence
and self relience to the maximum degree.

b. The fiduciary shall:

(1) Avoid self-dealing, conflict of intarest irupropriety,
or the eppearance of a conflict of interest or
impropriety. Self-desling, a conflict of intersat, or
impropriety erises whers the fiduciary has some
personal or ageitcy interest other individvals may
perceive as self-serving or adverse to the position or
best interest of the ward, protscted person, or
decedent. A conflict of interest may also arise if the
fiduciary has dual or multiple relationships with a
werd that conflict with each other or has a conflict
between or among the best interests of two or more
wards.



(2) Meintain independence from all service providers to
enable the fiduciary to coordinate services,
chellengs inappropriste or pcorly delivered
seivices, end act in the best interests of the ward or
protecied person,

(3) Unless otherwise sauthorized by the couri, the
fiduciary shall not;

(a) Provide non-fiduciary ssrvices to the ward or

protected person if the fiduciary or & person or
entity closely related to the fiduciary has a
personal or finencial interest, For the purposes
of this subsection, “closely related” includes 2
gpouse, child, perent, sibling, grandparent, aunt,
nncle, or cousin of the fiduciary, and eny
business, perinsrship, corporation, lumted
liability company, trust, or other entity that the
fiduciary or a2 closely releted person has a
financial interest in, is employed by, or receives
compensation or finencial benefit from,

Count % False and Mislesdlug Budgets. ACIA § 7-20L(E)(6)(=)
@XE)e)-1), GO (DEE(E), @SR, EDEIEE);
ACJA. § 7-202(3)(1)(=), (c}(2)-3).

ACJA § 7-201(H)(6)(a), (ED(6)(E)-(1), (HXO)G), (HYEXKXE),
EE)(EXT), EDE)(EX(E):

See Covnt 1.

ACJA § 7-202(T)(1Xa), (c3(2)-(3):

a.

The fiduciery shall perform all dutics end dischargs all
cbligetions in accordance with current Axizona law, federal law,
administrative rules, couit orders, court rules, administrative
orders, and the Asizona Code of Judicisl Administration.

The fiduciary shall:



(2) Provide or emsure that reports, notices, financigl
accounts, and other documents are timely,
complets, accurate, understandgble, in a form
acceptable to the court, consistent with the
requirements specified in Arizona law, court rule,
and the applicable sections of the Arizona Code of

(3) Not knowingly file any decument with the court of
present testimony to the court that is misleading,
inaccurate, or false, or that contains misstatements,
misrepresentations, or omissions of material facts.

Count 3. False aud Misieading Affidavits, ACJA § 7-201(H)(6)(a),

E(6X(e)-(), E)(EX]), EE)K)(6), (HE)K)D), (DX ER)XE);
ACJA § 7-202(7)(1)(=), (c)(2)-(3); Arizons Rule of Probate
Procedure 20; AR.S. § 14-5106(A)(2), (4), (11).

ACIA § T-201(ED(6)(a), (HX6)g)-(), (H)(6)G), (HX6)(K)6),
@E)(6)EXT), ()(6)(k)(B):

Sees Count 1,

ACJA § 7-202(7)(1)(=), (c)(2)3):
See Count 2,

Arizong Rule of Probets Procedure 20:
Befors the court appoints any person as & guardian or
congervator, the person shall complete and file with the court the
disclosure affidzvit required by A.R.S, § 14-5108,

ARS8, § 14-5106(A)(2), (4), (11):

A, Before being appointed as & temporary or permanent guardian or
conservaior every proposed appointee, excapt antities referved to

in § 14-5411, subsection B, shell provide to the court, under onth,
the following information:



2. ‘'Whether or uot the proposed appoiniee has acted as
guardien or conservetor for another person within
thres years of the pstition and, if so, the number of
individuals for whom the proposed appointes is
enrrently serving and the smumber of individuals for
whom the proposed appointee’s appointment has
been terminated within the three-year pericd.

4, Whether or not the proposed appointeo hss acted
within three years of the petition in a fiduciary
cepacity pursuant to & power of attorney end, if so,
the number of persons for whom the appointee has
so acted. If the proposed appointee has over acted in
such capacity for the propossd werd or protected
person, the proposed eppointee shall spesify the
date of execution of such power of aftorney, the
plece where the power of attorney weas executed, the
actions taken by the proposed appointee pursuznt to
such powrer of attorney and whether or not such
porwver of aftorney is currently in effect.

11. Whether or not the proposed appointse has en
interest in any enterpriee providing housing, health
care or coinfori care sarvicas to any individual, and,
if 50, the name and address of each such enterprise
and the extent of each such interest.

Count 4, Faflure to Timely Amend Budgeis, ACJA § 7-201(DE);
EEXN)-m), (DG, ENEHE(E), EEERXT), (FNER)NE);
ACJIA § 7-202()1D@®), ()2)-(3); Arizona Rule of Probate

Procedure 30.3.
ACIA § 7-201(H)6)a), (E)EX8)-(), (ENE)G) EDEIEE),
)OI, E(E)EXD):

See Count 1.

ACJA § 7-2020)(1)(e), (c)(2)-(3):
See Count 2.



Count

Arizona Rule of Probate Procedure 30.3:

D. The conservator shall filo an emendmsnt to the budget and
provide notice in the same manner as the initial budget within
thirty deys efter reasonably projecting thet the expenditures for
any specific category will exceed the approved budget by a
threshold presciibed by the Arizons judicial council and as set
forth in the instrictions for the conservator’s budget as adopted
in the Axizone cede of judicial administretion.

E. An interested person mey fils e written objection to the budget
or ameandment within fourteen days after the filing date of tha
budget or amendment, On the filing of 2 written objoction, the
court may overrule all or part of the objection, order a reply by
the conservator or set & hearing on the objection. The court may
aleo set a hearing in the ebsence of an objection. At 2 heering,
theconsmamrhastheburdentopmvetbatacomstedbudget
item is reasonable, necessary and in the best interest of the
protected person. I¥ an interested person fails fo object to 2
budget item within fourteen days after the filing date of the
budgetaramsmhmnt,theimdgetﬂemshaﬂbedeemed
presumptively reasoneble at the time of the conservator’s
account,

F. The court mey order that a budget is acceptod in the absencs of
an objection. On the court’s own motion or upon the filing of a
writien objection, the couri shall approve, disapprove or modify
the budget to further the protected person’s best interest.

5. Violuted Statewide Fee GCuideltnes. ACIA § 7-
201EN2)(=) (b)), (CHAXE), (EN(6)X(a), (DX6) -1, (H)E)E),
@)K, EE@ED, EEXK)E); ACIA § 3-303(0),
O2)e)» @2, O, O, OX3)(EXD),
D)B)()3), @)EXe)4), D)D), B)3E)(m), D)E)(@).

ACIA § 7-201(E)2)(c)(2)(b)(ii):

See Count 1.



ACJA § 7-201(G)(4)(c):
See Count 1.

ACJA § 7-201(H)(6)(a), (E)(©S)=)-(h), (E)(8)G), (ED(6)X)(E),
EDE)E)(T), AD(E)(K)(E):

See Count 1.

ACIA § 7-303(C), (D)2)(c), (DX2)(X2), DI2K), DX,
ggﬁg 1), @B)E), @E)EA®, MO, M)E)m),

C. Purpose. Pursuant to Rule 33(F), Arizona Rules of Probate
Procedure, “When determining reascnable compensation, the
superior court shall follow the statewide fes guidelines set forih
in the Arizona Code of Judicial Administration.” Thercfore thie
use of these guidslines is mandatory.

D. Uss of the Fee Guidelinas, _ ,

2. Compensation of the Professional. Unless otherwise ordered by the
coust, compengation and reimbursement for professional services
shall mast the following requirements:

c. “Block billing” is not permitted. Block billing occurs when a
timskeeper provides only & total emount of time spent working
on multiple tasks, rather than en itemization of the time expended
on a specific task,

g. The bowrly rete charged for any given task shall be at the
euthorized rate, commensurete with the task 'performed,
regardless of whom ectually psrformed the work, but clerical and
secretarial activities are not scperately billeble from the
Professional. The Professional chall abide by the following

requirements |

(2) A fiduciary may only bill a fiduciary rate when pecforming
services that require the skill level of the fiducicry; a
companion rate when psrforming comnpanion services; 2
bookkooper rate whet performing bookkeeping and bill-
paying services for a client; and shall not charge when
performing secretariel or clerical services, for example.



k. Tims and expenses to correct or mitigate errors caused
by the professional, or their staff, are not billable to the
Estete,

1. Time or cxpenses to respond or defend against a
regulatory compleint against the professional and the
professional’s licensed business entity are not billable to
the Estate.

3. Judicial Officer Review. The judicial officer shall consider the
following general compensation factors when reviewing
hourly rates and chearges and ‘determining what constitutes
reasoneble compensation:
¢. Commmon fiduciary servicst rendered in a routine

guardianship or conservatorship engagemeni. - The
fidnciary shall provide a reasonsble explanation for
exceeding these services. The common fiduciary services

are:

(1)Routine bookkeeping, such as disbursements, benk
raconciliation, datn entry of incoms and expenditures,
and mail processing: four (4) hours per month, at a
commensurate rato for such servicss;

(3) One routine personel visit per month by the fiduciary
to the ward or protectod person;

(4)Preparetion of conservator's account and budget: five
(5) hours per year.

L The work actuelly performed, including the time actually
expended, and the attention and skill-level required for
eech task, inchuding whether 2 different person could have
rendered better, faster, or less expensive sarvice;

m. The result, specifically whether benefita: were derived
from the efiorts, and whethér probable benefits excoeded
costs;

q. The fidelity and loyalty displayed by the Professional,
including whether the Professional put the best interest of
the Estate before the economic interest of the professional.

Count §. Restrieted Contact. ACIA § 7-202()(3)2)-(®), ().
ACIA § 7-202(T)(3)(&)-(b),. (N(4)e):



J. Code of Conduct. This code of conduct is adopted by the supreme
court to epply to ell licensed fiduciaries, pursuant to A.R.S. § 14-
5651(AX(1) in the stete of Arizone. The purposs of this szction is
to esteblish minimum standards of performance for licensed
fiduciaries.” ACJA. § 7-202(0): '

3. Decision vigking. The fiduciary shall ezerciss extreme care
and diligence when making decisions on behalf of & ward or
protected person. The fiduciary shall make all decisions in &
manter that promotes the civil nghts end liberties of ths ward
or protected person and maximizes: indspendence and self-

reliance.
g. The fiduciary shail make all reasomsble eiforts to

determine the preferences of the ward or protected person, .
bothpastwdcuﬁ'ent regerding all decisions the fiduciery
is empowered to male,

b. The fiduciery shall make decisious in accordanco with the
determined preferances of the ward or protected parson,
pest or current, in all instences except when the Sduciary
is reagonably certain the decision will resuli in substaniial
harin,

4. Guardignship. The fiduciary acting as guardisn shall assume
legal custody of the ward and shall ensure the werd resides in
the least restrictive environment available, The fiduciary or
the fiduciary’s qualified representative, if the werd is located
outside the conntry or state, shall visit the ward no less than
quarterly and g3 often as ig fiecessary to ensure thet client’s
well-being. The fiduciary shall aseume responsibility to
provide informed comsent on behalf of the ward for the
provision of care, troatment and services and shall ensure this-
care, treatment and services represent the least restrictive
fortn of intervention availeble. -

e. The fiduciary shall not remove the ward from the homs of
the ward or separate the ward from family and friends
unless this removal is nteceseary to prevent subsiantiel
harm or Beceuse of financial constraints. The fiducjery
shall raks every rcasonsblo effort to ensure the ward
resides at home or in a community seiting.



Count 7. Operating Under and Assumed Name. ACJA § 7-201(H)(6)(a),
EX(6), (3).

ACJA § 7-201(H)(6)2):
See Count 1.
ACIJA § 7-201(E)(6):

Cease and Desist Order. The board, upon completion of an
investigation or disciplinary proceeding, may issus a ceese and
desist order pursuant to subsection (FI)}(24)(e)(6)(g). A hearing
officer or a superior couxt judge, upon petition by the board, mey
enter an order for an individoel or business entity to immediately
cease and desist conduct constituting engagement in the practice
of the profession or occupation without the required certification.

ACJA § 7-201(F)(3):

3. Assumed Business Name. A certificete holder shell not trensact
business i this state under an sssumed name or under any
designation, name or styie, corporate or othexwise, other than the
legal neive of the individval or business: entity unless the person
or business entity files with division steff a statemant indicating
the nams for transaction of the business and the legal full name
of the certificate holder.

Count 8. Report Fiduciary Misconduct. ACJA § 7-201(E)(2)(c)(b)(iH),
(D)), E)E)a), @)OG)EHE), @E)G)E), EXNE)E)NE),
EXO)RXT), ()G} K)(8); ACIA § 7-202(F)(10), (IN2).

ACJA § 7-201(E)2)(c)(b)(i), (G)(4)(c), (H)(6)(a), (E)(6)(2)-(h),
®)(6)G), @A)O)K)S), E(E)EXT), (HY6)(K)(3):

See Count 1.
ACJA § 7-202(F)(10):



10.Reporting of Possible Violations. A fiduciery shall notify
division staffif the fiduciary lins knowledge that another licensed
fiduciary has committed misconduct reising a substential
question as to the fiduciary's honesty, trustworthiness, or
qualifications as a licensed fiduciary. This fiduciary shall make
this notification in compliance with ACJA § 7-201(H).

ACJA § 7-2020)(2):

2. Relationship with the Ward or Protected Person. The fiduciary
shall exh1b1ttheh1gzestdme of trust, loyalty, and fidelity in
relation to the ward, protected person, or estate.

a. The fiduciery shell manage and protsct the personal and
monetery interests of the ward or protected parson and foater
growth, independence and self reliance to the maximmum
degree.

b. The fidunmry ghell:

(1) Avoid self-dealing, conflict of interest impropriety, or the
eppearance of a conflict of interest or impropriety. Self-
dealing, a conflict of intersst, or impropriety erises where
the fiduciery has eome personal or agency intersst other
individuals may perceive as self-serving or adverse to the
position or best interest of the ward, protected person, or
decedent. A conflict of interest may also arise if the
fiduciary has dual or sltiple reletionships with 2 ward
that conflict with each other or has & conflict between or
aimong the best intevests of two or mors wards.

(2)Maintain independence from all service providoers to
cneble the fiduciary to coordinate semees, challenge
inapproprizte or peotly delivered services, and act in the
besi interests of the ward or protecied person,

(3)Unless otherwise authorized by the court, the fiduciary
sheil not:

() Provide non-fiduciary services to the ward or protected
person if the fiduciery or e person or entity closely
relatadtoﬁiaﬂducmryhasapersomlerﬁmcial
interest. For the purposss of this subsection, “closely
related” includes a spouse, child, parent, sibling,
grmdpm,aunt,umle;orcousinoftﬁsﬁdaciary,md
any business; partnesship, corporation, limited Hsbility



compeny, trust, or other entity that the fiduciary or 2
closely related person hes 2 finanecial interest in, is
employed by, or receives compensation or fingncial
bénefit from.

{(b) Solicit or accent incentives or gifis from service
providers other than ordinary social hospitelity; or

(¢) Solicit or accept a gift from & ward or protected person
or the estate of a ward or protected person, other than
ondinary social hospitalify.

(4)Upon beeommg awere of a conflict of interest,
immadiately discloss to the court the existence and nsture
of the conflict.

(5)In those exceptional situstions when no othor services are
avaﬂable. seek court approval before providing direct
services. When requesting court approval, the fiduciary
shell demonstrate in writing and wiili prior notice to
pariies entiiled to notice that all alternatives have been
identified and considered and fhat no altsrnstive is
avmlablethatureasonableorpmsﬁcal This does not
gpply in an emergency esituation where it is necessary for
the fiduciary to provide services, to protéct the best
interests of the ward or protected person. The fiduciary
shall document the emsrgency and the need for the
fiduciary to provide the services.

(6)The fiduciary shall maintein a professional relationship
with the ward or protected person and shall avoid personzl
relationships with the ward and protected person of the
family or friends of the ward or protected person, unless
the fiduciary is a family member, or unless such a
relationship eoxisted before the appointment of the
fiduciary.

¢. The fiduciary shall vigoronsly protect the rights of the ward
or protected person against infringement by third patties.

d. The fiduciary shall, whenever possible, piovide all pertinent
information to the ward or protected person. unless the
fiduciary is reasonably ceriain substantial harm will result
from providing this information. Pursuant to AR.S, § 14-
5651, the fiduciary shell, upon sppointment as & guardian or
conservator, provide “written information to the ward or
protected perzon and all parsons entitled to notice pursuant to



§ 14-5309 or 14-5405 thai the fiduciary is licensed by the
supreme court and subject to regulation by the svpreme
court.” This notice shall bo in the form as prescribed by the
supreme court, as specified in subsection F(4).

. The fiduciary shell not permit or authorizs trainees, support
staff, or other contracted professionals to provide informed
consents or enter into any contrectual agresments regerding
the ward or protected persons.



